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A "WALKIE" for Business Men who Think 


that Typewriters are "Just Typewriters" 


Tomorrow do a little “watchful walking” through your office. 
WATCH YOUR § 


AND THEN... figure how many dollars a 
week it costs you not to have typewriters hand- 
tailored to your typewriting needs. 


We find in America’s offices no less than 121 
different kinds of writing. So Remington makes 
a complete line of writing machines . . . in- 
deed, the only complete line in existence. A 
model for each related group of uses! A gen- 
eral office model . . . a secretarial model where 
quiet is essential . . . a billing typewriter... 
one for accounting use, another for statistical 
work ... and so on. 


And with 62 special attachments . . . with 55 
varieties of type . . . with 3,066 keyboards 
covering professional needs, specific industries 
and all languages, not to mention 357 grades 
and colors of ribbons and 116 weights and 

, m ; colors of carbon papers, Remington Type- 
WATCH the girl who takes 50% longer WATCH the girl who takes 30% longer . : bt elated sale ’ I 
¥ writers can be fitted to the specific writing 
to type a sales summary . . . because to type 100 cards . . . because her type- : ; ; 
; : BTS ee ne : need in your business like a glove fits a hand. 
she hasn’t a statistical machine. writer has no card-writing attachment. 


Telephone for a Remington Typewriter man. 
We promise to prove not only more satisfac- 
tory typing... but amazingly lowered costs. 
Remington Rand, Executive Offices, Buffalo, 
N. Y. Sales Offices in all principal cities of 
the world. 


THE REMINGTON LINE OF 
TYPEWRITERS 


built for specific purposes, is one of a 
variety of lines of office appliances and 
equipment manufactured and installed 
by Remington Rand . . . including 
Kardex Visible Records . . . Library 
Bureau Filing Equipment . . . Baker- 
Vawter-Kalamazoo Loose Leaf... Safe- 
Cabinet fire protection... Dalton Add- 
ing and Bookkeeping Machines . . . 

WATCH the girl who takes 25% longer WATCH the girl who has to sit idle Remington comming Machines Sica 
ae Pca : : and Powers Tabulating Machines. 
to finish a financial statement . . . be- while her boss is on the phone . . . be- 7 


cause she has to set tabulations by hand. cause her typewriter isn't Noiseless. 


SAVING! Insurance Company cut 40% off operators’ time R E MIN G TO N TY PEW RITE R D IVI 4S I O N 


in typing hundreds of thousands of premium, dividend and 


interest notices by adding two simple typewriter attachments. R I M i N {> | QO N RAN D 
] j ae 


BUILDER OF TYPEWRITERS FOR SPECIFIC PURPOSES 
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ELMER L. [REY 
Chief of the Intelligence Umit, Bureau of Internal Revenue 


Although a native of Kansas City, Mo., Mr. Irey has spent most of his 
life in Washington, D. C., where he acquired his education. Following twelve 
years of service in the Post Office Department, where he rose through the 
various grades to Post Office Inspector, he was transferred to the Bureau of 
Internal Revenue in March, 1919, to organize what is now known as the 
Intelligence Unit, of which he became Chief. The duties of the Intelligence 
Unit consist principally in the investigating of criminal violations of the In- 
ternal Revenue laws, particularly those involving fraud in tax cases; serious 
infractions of disciplinary rules or regulations on the part of employees of the 
Internal Revenue service; applications of attorneys and agents for enrollment 
to practice before the Treasury Department and charges against enrolled agents 
and attorneys; and such other matters as may be directed by the Commissioner 
and other officials of the Treasury Department. 
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Now Ready—a tax book for your immediate use, by 


ROBERT H. MONTGOMERY 


Federal Tax Handbook 


—Revenue Act of 1932— 


Corporation Income Taxes—Gift Taxes 
Individual Income Taxes—Excise Taxes 
Est te Taxes— Miscellaneous Taxes 


Comments, counsel, and specific recom- 
mendations regarding application of each 
tax imposed—procedure to be followed 
under it—probable interpretation of doubt- 
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The Personal Work of An 
Outstanding Authority 


ROBERT H. MONTGOMERY is emi- 
nently qualified to offer counsel of the 
type this Handbook represents. For years 
he has made a special study of tax legisla- 
tion. Today he stands as one of America’s 
very highest authorities in the field. 

He is a Certified Public Accountant; 
Counsellor-at-Law; Member of the firm of 
gr Ross Bros. & Montgomery; Editor 
ot the Financial Handbook; author of 


ful provisions. 


With the new tax law in force; help such 
as this new manual by Mr. Montgomery 
offers is of unusual importance. 


The Revenue Act of 1932 contains entirely 
new taxes in addition to a general revision of 
the income and estate tax laws, designed to 
prevent reductions of these taxes by various 
ways previously regarded as perfectly legi- 
timate. These new provisions, particularly 
in the income tax law, have had no counter- 
parts in recent years. In a number of cases, 
their constitutionality will undoubtedly be con- 
tested. 


In other words, in preparing tax returns you 
are under the necessity, not only of acquaint- 
ing yourself with new taxes and a new pro- 
cedure, but of providing protection against 
overpayments under provisions which may be 
held invalid. 


Interpretation, not Compilation 


Montgomery’s new FEDERAL TAx HANDBOOK 
provides a trustworthy analysis of the law and 
its application—including recent Treasury rul- 














For Use Now and All Through 
The Year 


io is extremely important for you to settle as 
soon as possible the disposition of transactions 
during this current calendar year which are tax- 
able in returns filed under the 1932 law. 


This means, of course, that you will have to 
anticipate the probabilities as to the position the 
Treasury is going to take on the many new pro- 
visions—including the new taxes—and decide on a 
course of action before Treasury regulations are 
out. 


If you have a tax practice, you should adivse 
your clients to consult you now so that you can 
go over their tax situations with them and see 
that every transaction is being handled most eco- 
nomically from the tax sanntnabet. If you are 
privately employed, you should begin at once to 
check over your company’s affairs with the same 
purposes in view. 


In either case, you will find Montgomery’s 
Freperat Tax Hanpbsoox a priceless timesaver. 






















Auditing, of Federal Tax Practice, and of 
Income Tax Procedure, 1917-1929. 

His counsel in this new FrepEeraL Tax 
HanpBook combines the viewpoints of the 
lawyer and the accountant. 













































ings, court and Board of Tax Appeals deci- 
sions—which will guide you at every step and 
enable you to protect your clients or em- 
ployers against excessive or invalid exactions. 


Mr. Montgomery interprets into plain, posi- 
tive recommendations of procedure the whole 
1932 law as it applies to all the taxes contained 
—income, estate, gift, excise. Questionable 
provisions or rulings are discussed frankly 
with the author’s personal comments and sug- 
gestions as to the position to take and the 
course to follow. All through the book you 
get, together with your tax information, sug- 
gestions on the accounting procedure that will 
satisfy the requirements of the law. 


Order Your Copy Now 


THE price of this 1000-page Handbook 
complete is only $7.50—the very minimum 
outlay for the very maximum of information. 


You want the protection this book affords 
as soon as possible. Copies will be shipped 
out in the sequence in which orders are re- 
ceived. For your own advantage, won’t you 
fill out the order form below and mail it now? 


$7.50 


“See we SS USE THIS ORDER FORM? = =-=- = 











The Ronald Press Company, Dept. M 541 
15 East 26th Street, New York, N. Y. 


Send me a copy of Montgomery’s Federal Tax Handbook. 
receipt, I will send you the price, $7.50. 
it to you. 


Within five days after its 
Or, if the book is not satisfactory, I will return 
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To entrust corporate representa- 
tion to business employes is like 
entrusting legal work to an ac- 


countant or accountancy to a 
salesman. 


THE COREQRATION TRUST COMPANY 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1892 


120 BROADWAY, NEW YORK 
15 EXCHANGE PLACE. JERSEY CITY 
100 W. TENTH ST. WILMINGTON, DEL. 


Detroit, Dime Sav. Bank Bldg. 
Atlanta, Heale ry 7 Dover, Del., 30 Dover Green 
Baltimore, 10 Light St. Kansas City, R. A. Long Bldg. 
(TheCorporation Trust Incorporated) Los Angeles, Security Bldg. 
Boston, Atlantic Nat’l Bk. Bidg. Minneapolis, Security Bldg. 
(The Corporation Trust,Incorporated) Philadelphia, Fidelity-Phila. Tr. Bldg. 
Buffalo, Ellicott Sq. ne Pittsburgh, Oliver Sey 


Albany, 180 State St. 


Camden, N. J., 328 Market St. Portland, Me., 281 St. John St. 
Chicago, 112 W. Adams St. San Francisco, Mills Bldg. 
Cincinnati, Union Central Life Bldg. Seattle, Exchange Bldg. 
Cleveland, Union Trust Bldg. St. Louis, 415 Pine St. 

Dallas, Republic Bank Bldg. Washington, 815 15th St., N. W. 








For forty years The ticular state or states, 
Corporation Trust Com- and if the transactions 
any has been performin are of a nature to arouse 
or counsel the detai 
work of qealitying cor- 
porations and furnishing 


then has them filed and 
recorded for him at the 
required places without 
doubt or uncertainty, he an hour’s  umnnecessary 
has only to call on The loss of time. 

Corporation Trust Com- 






























their statutory represen- 
tation, and in every state 
and territory of the 
United States and in 
every province of Canada 
it has-its own offices and 
representatives for that 
purpose. 

When any attorney re- 
ceives ‘from a_ client- 
corporation a request for 
advice as to whether or 
not the company’s par- 
ticular kind of business 
transactions call for its 
qualification in any par- 


pany for an abstract of 
the statutes, rulings, 
precedents, and court de- 
cisions bearing on that 
type of transaction in the 
states involved. 





When qualification is 
found advisable the same 
service brings to the at- 
torney all the forms and 
facts he needs for cor- 
rect preparation of pa- 
pers. When the papers 
are completed The Cor- 
poration Trust Company 


After qualification this 
company furnishes the 
agent required in the 
state for service of proc- 
ess and keeps the corpo- 
ration’s attorney informed 
of all taxes to be paid 
and reports to be filed by 
his client to maintain its 
corporate standing in the 
state; informs him 
promptly of any changes 
in law, rulings by officials, 
or decisions of courts, 
that affect his client’s in- 
terests. 
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VOLUME X 





HE movement in Illinois for a tax system 

adapted to modern economic conditions suffered 

a severe reversal on October 22, 1932, when the 
Illinois Supreme Court held unconstitutional the 
Personal Income Tax Law passed by the First 
Special Session of the 1931 Illinois Legislature, on 
the ground that a tax on income is a tax on a species 
of property, and that, under the State Constitution, 
property must be uniformly taxed. (Walter Bachrach 
et al. v. Oscar Nelson, Auditor of Public Accounts, 
et al.) 

By the terms of the Illinois income tax law, effec- 
tive July 1, 1932, income received subsequent to 
January 1, 1932, is subjected to taxation. A gradu- 
ated tax is imposed upon every resident of the state 
with respect to his entire net income at.the follow- 
ing rates: 1 per cent on the first $1,000, 2 per cent 
on the next $3,000, 3 per cent on the next $5,000, 4 
per cent on the next $9,000, and 6 per cent on all 
net income over $25,000. A like tax applies to every 
non-resident with respect to his net income from all 
property owned and from every business, trade, pro- 
fession and occupation carried on in the State of 
Illinois by such non-resident and upon either the 
fiduciaries or beneficiaries of estates and trusts re- 
specting such estate or trust incomes. The following 
exemptions are allowed tax-payers: (1) In the case 
of a single person, or a married person not living with 
or supporting a husband or wife or family, an exemp- 
tion of $1,000; (2) in the case of the head of a 
family or a married person living with husband or 
wife, an exemption of $2,500; (3) $300 for each per- 
son (other than husband or wife) dependent upon 
and receiving his chief support from the tax-payer, 
if such dependent is under eighteen years of age 
or is incapable of self-support because mentally or 
physically defective. 

Under this act capital gains are not taxable, capital 
losses are not deductible, and provision is made for 
a large number of non-taxable items and deductions 
from incomes and credits against the tax. No tax 
is imposed upon corporations unless acting in a 
fiduciary capacity, and then not upon the income 
of the corporation but upon the income of the trust 
estate which it administers. 
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~The Illinois Income ‘Tax Decision 


Number 11 


State Tax System Antiquated and Inequitable 


The income tax law was enacted in response to 
the recognized unfair burden of taxation imposed 
upon real estate by the operation of the general 
property tax. Notwithstanding that real estate con- 
stitutes considerably less than one-half of the wealth 
of the state (according to some estimates as little 
as 25 per cent), upwards of three-quarters of the 
state and local revenues have been collected from 
assessments on real estate. 


Court Could Not Take Cognizance of Equity 


The Court, of course, necessarily confined itself 
to a construction of Sections 2 and 6 of the State 
Constitution, adopted in 1870, when most of the 
wealth of the state was land, and intangible prop- 
erty consisted for the most part of real estate 
mortgages. 

After a review of the income tax law itself and 
general considerations with respect to the latitude 
of the tax provisions of the 1870 Constitution, the 
opinion of the Court, delivered by Justice Orr, is 
directed to consideration of whether “income” is 
property. The opinion says: ) 

* * * The overwhelming weight of judicial authority 
holds that it is [property]. The cases of Eliasberg Bros. 
Mercantile Co. v. Grimes, 204 Ala. 492, 86 So. 56, Tax Com- 
missioner v. Putnam, 227 Mass. 522, 116 N. E. 904, Stratton’s 
Independence v. Howbert, 231 U. S. 399, 34 S. E. 136; Doyle 
v. Mitchell Bros., 247 U. S. 179, 38 Sup. Ct. 467, Board of Re- 
view v. Montgomery Gas Co., 64 Ala. 269, Greene v. Knox, 175 
N. Y. 432, 67 N. E. 910, Hibbard v. State, 65 Ohio St. 574, 64 
N. E. 109, Ludlow v. Wollbrinck, 275 Mo. 339, 205 S. W. 


- 196, and State v. Pinder, 108 Atl. 43, define what is personal 


property and in substance hold that money or any other 
thing of value acquired as gain or profit from capital or 
labor is property, and that, in the aggregate, these acquisi- 
tions constitute income, and, in accordance with the axiom 
that the whole includes all of its parts, income includes 
property and nothing but property, and therefore is itself 
property. 
: +e & = £4 

In construing the Constitution of Illinois as to what 
property is subject to taxation this court has held in a 
number of cases that “property” includes real estate, tan- 
gible personal property and intangible rights of value. 
We have given a broad meaning to the word “property” 
as used in the constitution. Thus, in People v. Worthington, 
supra, this court said: “The word ‘property’ is not alone 
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used in our language to denote tangible things but is 
properly applied to denote intangible rights of value. One 
may have a property in a patent right or a copyright which 
is as much ideal as is a right of action. We may safely 
assume that it was the policy of the convention which 
framed this clause of the constitution, that each person 
pay a direct tax in proportion to the pecuniary interests 
which he has in the state, and to be protected and defended 
by the laws.” 


In the cases of Carrington v. People, 195 Ill. 484, Easton 
v. Board of Review, 183 id. 255, and Wedgbury v. Cassell, 164 
id. 622, this court held that leasehold estates in state lands, 
city warrants and certificates of purchase at mortgage 
foreclosure sale are taxable and come within the provisions 
of the constitution. The capital stock and franchise of a 
corporation are property within the meaning of the Consti- 
tution and as such are subject to taxation. (Porter v. Rock- 
ford, Rock Island, and St. Louis Railroad Co., 76 Ill. 561; 
Ottawa Glass Co. v. McCaleb, 81 id. 556.) Coal rights, either 
as a part of the land or separately, are taxable, and if the 
same person owns both the land and the coal rights, it 
is proper, in assessing the land, to add thereto the value 
of the coal rights. (Consolidated Coal Co. v. Baker, 135 
Ill. 545.) “Property” includes everything which goes to 
make up one’s wealth or estate. (Carlton v. Carlton, 72 
Me. 115, 39 Am. Rep. 307.) Salary of an office is property. 
(Greene v. Knox, supra; Hibbard v. State, supra.) A tax 
upon the income of property is in reality a tax upon the 
property itself. Income derived from property is also 
property. Property by income produces its kind—that is, 
produces property and not something different. (Opinion 
of Justices, 220 Mass. 613, ~ N. E. 570; Pollock v. Farmers’ 
Loan and Trust Co., 157 U. S. 427.) In the latter case the 
court said: “The name of the tax is unimportant. The 
real question is, Is there any basis upon which to rest the 
contention that real estate belongs to one of the two great 
classes of taxes and the rent or income which is the inci- 
dent of its ownership belongs to the other? We are unable 
to perceive any ground for the alleged distinction. An 
annual tax upon the annual value or annual user of real 
estate appears to us the same in substance as an annual 
tax on the real estate, which would be paid out of the 
rent or income. * * * The law, so far as it imposes 
a tax upon land by taxation of the rents and income 
thereof, must therefore fail, as it does not follow the rule 
of apportionment. The constitution is imperative in its 
directions on this subject and admits of no departure from 
them.” 


As heretofore shown, the word “property” as used in 
our constitution includes income and income is “property.” 
Therefore it necessarily follows that under the constitution 
of this state all taxes must be levied on property by valua- 
tion, so that every person and corporation shall pay a tax 
in proportion to the valuation of his or its property. The 
1932 Income Tax law is an attempt to levy a tax upon 
property (income) by means of a graduated scale that 
increases in rate as applied to increases from property and 
personal earnings. It therefore violates the constitutional 
provision that all taxes must be levied on property accord- 
ing to valuation. It is not uniform in its operation and 
does not equalize the burden of taxation, as required by 
the Constitution. It is a proposed tax on property by 
graduation rather than by valuation. Whether this law 
would be desirable from an economic standpoint or as a 
matter of public policy is something of which this court 
can take no cognizance, as we are clothed with the power 
and primarily entrusted with the duty of maintaining the 
fundamental law of the Constitution, which in its present 
form confers no legislative authority for the enactment of 
the proposed graduated income tax act. 

For the reason above stated no necessity exists for a 
consideration of the numerous other objections made to 
the validity of the act in question so far as the Illinois 
constitution is concerned. But there are vital objections 
to certain sections or parts of the act as violative of the 
Federal Constitution which should not be ignored. Sec- 





1It is noteworthy that in the opinion delivered by Chief Justice Fuller, 
following a rehearing of the case, 158 8 U. S. 601, the Federal income 
tax law of 1894 is held invalid exclusively on the "grounds that the tax 
imposed is a direct tax, and as such is in violation of Paragraph 4 of 
Article IX of the Constitution. The Sixteenth Amendment later over- 
ruled the constitutional bar of Article IX. 
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tion 11 of the act is contrary to Section 1 of the Fourteenth 
Amendment to the Constitution of the United States. This 
section allows certain credits on income taxes levied by 
the act on non-residents, depending upon similar provisions 
being made in sister states. In Travis v. Yale & Towne 
Manf. Co., 252 U. S. 60, the Supreme Court of the United 
States declared such a provision discriminatory and uncon- 
stitutional. Section 15 of the act prescribes an additional 
penalty for the failure of non-residents to file an income 
tax return. This section requires a non-resident to file a 
return of his income, not only from sources in Illinois but 
also from sources outside of Illinois. His failure to file 
such a return, whether willful or fraudulent, results in a 
denial to the non-resident of all deductions authorized by 
the act, including ordinary and necessary expenses, interest 
paid, taxes paid to the United States and other govern- 
mental bodies, losses, etc., as provided in section 8 of the 
act. In addition to this the non-resident is subjected to 
all the penalties of fine and imprisonment to which the 
resident of Illinois is subjected. This is a discrimination 
against non-resident taxpayers and is in violation of Section 
1 of the Fourteenth Amendment to the Federal Constitu- 
tion because it denies to the non-resident equal protection 
of the laws of Illinois and does not guarantee to the non- 
resident the same privileges and immunities as are given 
to the citizens of this state. 


The decision of the Supreme Court prevents the 
imposition of an income tax in Illinois for at least 
several years. At the 1930 special session of the 
Legislature, Senate Joint Resolution No. 1 was 
adopted, providing for submission to the voters of 
the state at the general election on November 4, 1930, 
of amendments to Sections 1, 2, 9 and 10 of Article 
IX of the Constitution, which would have expressly 
permitted the levy of a tax based upon income, but 
as a result of the election the amendments were 
defeated. The State Constitution provides that the 
General Assembly shall have no power to propose 
amendments to the same article oftener than once in 
four years. Hence, not until 1934 can the General 
Assembly again submit an amendment empowering 
it to pass an income tax law. Notwithstanding the 
defeat in 1930 of what was popularly known as the 
income tax amendment, the General Assembly in 
1931 passed the personal income tax law which, as 
related above, was held to be invalid. 


The Recent Idaho Decision 


Though the tax provisions of the constitutions of 
Illinois and Idaho are almost identical, the State 
Supreme Court of Idaho upheld the income tax law 
of that state, which provides for taxation at gradu- 
ated rates, in a decision on March 11, 1932, in the 
case of Diefendorf v. Gallet,? 10 Pac. (2d) 307 (Idaho 
1932). After citing many decisions handed down by 
courts of last resort in other states, and after re- 
viewing, analyzing, and carefully distinguishing 
them, the Court says: 

State income tax laws have been passed upon in the 
court of last resort in eight states, other than Alabama and 
Massachusetts, all of which have constitutional provisions 
similar to Sections 2 and 5 of Article VII of the Idaho 
Constitution. In each of these cases the same contention 
has been made that is urged in this case, i. e., that income 
is property within the intent of the constitution and that 
a tax thereon is a property tax which must be laid uni- 
formly by value. We shall not attempt to analyze all of 
them but select Ludlow-Saylor Wire Company v. Wollbrinck, 
275 Mo. 339, 205 S. W. 196, 199, as representing a sound 

(Continued on page 428) 
2See “The Idaho Income Tax Decision,” Tur Tax Macazine, April, 


1932, PP: 137-138. See also “The New Idaho Income Tax,” by Eugene 
Cox, Idaho Law Journal, June, 1932 (Vol. II, No. 3) pp. 178-188. 
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N spite of common belief there do and will con- 
tinue to exist corporations earning sufficient 
profits and withholding them from distribution 
to justify a discussion of the effect of recent changes 
upon those companies which may be liable under 
Section 104, which imposes a 50 per cent additional 
tax on surplus accumulations by a “mere holding 
or investment company” or by any corporation be- 
yond the “reasonable needs of its 
business.” 

The higher the surtax rates, the 
more inducement there is for at- 
tempts to evade through the forma- 
tion or use of corporations, as 
contemplated by Section 104 of the 
1928 Act (or Section 220 of the pre- 
vious acts). In spite of the recent 
activity of the Government under 
these sections and the very positive 
protests heard and disposed of to 
the disadvantage of the taxpayers, 
Section 104 is re-enacted in the 1932 
Act without a single change. 

Outside the change in surtax 
rates, the only change proposed in 
the new law which affects the cor- 
porations or individuals intended to 
be reached, is the addition of the 
phrase “which is subject to taxation 
under this title” to paragraph (1) 
of Section 23(p),—under which 
dividends received by a corporation 
now are permitted as a deduction 
to corporations. This addition will 
not affect appreciably the cases 
arising normally under Section 104, 
because with very few exceptions the corpora- 
tions held or considered in the past under that 
provision have received their dividends from cor- 
porations which have been, and under the 1932 Act 
would be, subject to taxation under the general 
title. There will be new groups heavily burdened, 
however, on account of the marked tendency some- 
time ago to form two or more “holding or invest- 
ment” companies and holding the dividends received 
in the first or subsidiary company. Heretofore, this 
was a good defense in an action under Section 104, 
because by accumulating in the subsidiary the Gov- 
ernment could not find any surtax involved, since 
a distribution by a subsidiary to a parent corporation 
would not have been surtaxable, unless the Govern- 
ment proceeded on the theory of “piercing the cor- 
porate veil.” But under the change, if the subsidiary 
is purely a stock-holding company or derives its 
income entirely by way of dividends, a distribution 
by it to a parent corporation would not be deductible 


* Of the District of Columbia Bar. 
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by the latter. Such a distribution, of course, would 
not be surtaxable to the parent but would be 
subject to the corporation rate, and if and when 
distributed by it, in whole or in part, to the indi- 
vidual shareholders, would be surtaxable. To illus- 
trate: Doe owns all the stock of Ray Corporation, 
which owns all the stock of Mee Corporation, which 
does no business except receive dividends from 
Fah Steel Corporation, the last 
named being subject to normal 
corporation income tax. One might 
well keep in mind here certain types 
of Canadian, Bahama and other 
corporations. (See also the inter- 
esting new Section 112(k) as to 
these.) Before the 1932 Act all of 
the dividends received by Mee were 
tax-free and Mee could not be held 
under Section 104, since a distribu- 
tion would not involve surtax because 
it would be made to a corporation. 
When Mee Company received 
$500,000 in dividends and Mr. Doe 
desired only $100,000 personally, he 
had Mee Company declare $125,000 
to Ray Company, which latter ac- 
cumulated $25,000 invested in any 
desirable form and declared him his 
$100,000 on which he was willing 
to pay his surtax. Mee and Ray 
Companies both escape tax. Mee 
Company could not be reached 
under Section 104, as explained 
above, and Ray Company could not 
be reached for that year, since it 
distributed four-fifths of its profits; 
and, while consistently no percentage of distribu- 
tions has been established by the Government as 
conclusive, the regulations commit the Commis- 
sioner to non-application where a corporation dis- 
tributes “a large portion” of its profits. Again, the 
Government could not hope to maintain an action 
against Ray Company to impose a tax of $62,500 for 
accumulating $25,000. But under the 1932 amend- 
ment to Section 23(p), the $125,000 received by Ray 
Company would be taxable to it (because Mee Com- 
pany was not subject to taxation). Ray Company 
would pay 1334 per cent theoretically $17,000 plus, 
and when Mr. Doe received his $100,000 from Ray 
Company he would pay (disregarding any individual 
deductions or exemptions) $22,460 surtax on it 
alone. The Government would get $37,500 plus. If 
he dissolved Ray Company and received only $100,000 
dividends from Mee Company, the latter is vulner- 
able clearly under Section 104. Practically there 
would be little gained by having Ray hold the stock 
of a corporation which never distributed. It is pos- 
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sible that the Government could maintain its case 
by a complete disregard of Ray Company under even 
the first set of facts, but more easily probable under 
the last stated set. 


In spite of the fact that an average of more than 
two millions of dollars a year is being collected by 
the Government in cases arising under Section 104 
and the old Section 220, there are many who still 
refuse to believe the provision need be given serious 
consideration. Unfortunately, many tax counsel are 
of that opinion—some satisfied that in the end the 
provision will be held unconstitutional. It may as 
well be understood fully, that the Government is 
invoking Section 104, intends to invoke it vigorously, 
and has met so far with nothing but striking success 
—with prospects balanced heavily in its favor. Prob- 
ably in tax history no statutory provision has been 
continued so long, so many cases considered and 
comparatively so much collected in cash and stowed 
away in the Treasury for all time,—and yet never 
been construed by a single court! At least three 
cases now are in the Federal courts,— the most ad- 
vanced being Williams Investment Co. v. U. S. in the 
Court of Claims, (the findings of fact having been 
made in favor of the Government and briefs sub- 
mitted); United Business Corporation v. Burnet, in 
the Circuit Court on appeal from 19 B. T. A. 809; 
and Tway Coal Sales Co. v. Burnet in the District 
Court. In French Mortgage & Bond Co v. Wood- 
worth, 38 Fed. (2) 841, 1930, the District Court de- 
clined to issue an injunction against collection of a 
Section 220 tax. In the Charleston Lumber Co. case, 
pending for some time in the District Court for West 
Virginia, injunction also was raised. 


As evidence of the intention of the Government 
to continue, even more vigorously, the field agents 
have been given instructions and now must assume 
certain responsibilities in these cases heretofore pro- 
scribed. During the past the work has centered in 
the Rules and Regulations Section of the Unit and 
has been heard and disposed of by the General Counsel’s 
Office. Field hearings on protest were forbidden. 
Now the field is to issue the letter, hear the protest 
and make a disposition,—subject to approval or re- 
versal by the Bureau or General Counsel or both. 
In many instances this will mean two hearings 
instead of one. The most probable immediate differ- 
ence due to the change will be that many corpora- 
tions will be compelled to go through the protest 
and hearing procedure in the field, which never 
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would have been considered under the former prac- 
tice. Without in any manner reflecting upon the 
field representatives, for it would be difficult indeed 
to find a more intelligent and diligent group as a 
whole in the entire Executive establishment, the fact 
remains that they have little or nothing to guide 
them in spite of the many hundreds of cases disposed 
of already by the Commissioner,—for in addition to 
the absence of judicial decisions there are no pub- 
lished rulings other than the very old ones which 
are not to be relied upon in any sense. In an expe- 
rience covering over two thousand cases under the 
law, few are remembered the conclusions on which 
safely could be considered as precedents for control 
of others. In more than one instance the prima facie 
facts were identical except as to amounts,—yet di- 
rectly opposite conclusions have been reached and 
have prevailed. The policy of refusing to publish 
the rulings in the Bulletin service has been wise. As 
long as all cases had to be considered by the same 
lawyers at headquarters, even before the thirty-day 
letter issued, there was no handicap—at least for the 
Government. Under the change, whether the usual 
very detailed showing necessary to avoid assessment 
will satisfy the field agents with anything approach- 
ing uniformity is of course possible but undoubtedly 
too much to be expected. 

Cases arising under Section 104 involve probably 
the most difficult legal and delicate factual consider- 
ations,—not alone because of the total absence of 
judicial interpretation but the ever-precarious ele- 
ment of “purpose,’—to be established by circum- 
stantial evidence. The taxpayers sufficiently fortunate 
to own a corporation possibly subject to inquiry 
have not only the expense and extended period to 
final disposition of the case, the club of a possible 
50 per cent additional tax,—but the necessity of 
having to disclose the most closely guarded business 
and family motives or the publicity incident to liti- 
gation under a provision which is not so far removed 
from “fraud.” After all, to be charged with “eva- 
sion” of tax is not enviable publicity, even if a tax- 
payer is cleared in the end. By a very carefully 
observed regard for these considerations, the former 
centralized procedure operated with a minimum of 
difficulty and embarrassment.’ What the field will 
do,—especially in the light of the new legislation, 
remains to be seen and probably will appear at an 
early time. That every intelligent taxpayer or law- 
yer will have his protest transmitted to Washington 


for hearing, is the logical expectation. 


Kentucky Chain Store Tax Case 
Remanded to Lower Court 


HE case of Kroger Grocery & Baking Co. et al. 
fhe Lewis, involving a suit for injunction against en- 
forcement of the Kentucky Gross Sales Tax Law,’ 
has been remanded by the United States Supreme 
Court to the lower court, without prejudice, for a 
hearing upon the merits and a finding of facts. 

The action was brought by chain store companies 
representing four different types of retail merchants 
for interlocutory injunction against enforcement of 
the Kentucky act on the grounds that it was against 


1Chapter 149 of the Acts of 1930. 


the “equal protection” and “due process” clauses of 
the Constitution. While the validity of the law is 
challenged, the present suits involve the question of 
whether the District Court rightly denied jurisdic- 
tion of the case and dismissed the bill. 


Passed by the state legislature in 1930, the Ken- 
tucky measure, levying a tax of from 1/20 to 1 per 
cent on gross sales was held constitutional by the 
State Supreme Court early in 1931.2, In June, 1931, 
the U. S. District Court, Kentucky, upheld the law, 
and again in November dismissed an interlocutory 
injunction to prevent collection of the tax. 


2Moore v. State Board of Charities and Corrections, 239 Ky. 629, 40 
S. W. (2d) 349. 












Recent State Tax Legislation in the 
United States 


By Harotp M. Groves * 


OR many years the National Tax Association 
program has given a place to a review of recent 

tax legislation. In 1931 this number did not 
appear on the program. This year it is being re- 
vived but in a somewhat different form. Instead of 
an enumeration of the legislative enactments of the 
states, it has been suggested that an attempt be 
made to present the broad outlines of the taxation 
history of the states during the last 
two years. This is such an attempt. 
We shall be dealing all through 
these sessions of the association 
with various phases of recent taxa- 
tion history. Consequently, this 
statement will touch upon some 
matters dealt with more fully later 
on the program. Its purpose is to 
picture the forest before we turn 
our attention to the trees. 

For those who seek a more de- 
tailed summary of recent tax legis- 
lation I might make reference to 
an article by Miss Beulah Bailey, 
Librarian of the New York State De- 
partment of Taxation and Finance, 
in the Tax Digest for October 1931, 
entitled “Tax Legislation in 1931.” 
A very useful summary entitled 
“Federal and State Tax Systems” 
is prepared by the Tax Research 
Foundation and published by Com- 
merce Clearing House, Inc. The 
United States Bureau of Census 
will probably make a thorough 
analysis of tax and revenue legislation and have it 
available by 1934. 

The New York State Department of Taxation 
and Finance, under the direction of Miss Beulah 
Bailey, has been collecting information on new tax 
legislation for years. I am indebted to Miss Bailey 
for much of the information I am about to present. 
Mr. Edwin Witte, of the Wisconsin Legislative Ref- 
erence Library, also rendered much assistance in 
gathering information. I wish also to express my 
appreciation for the generous assistance extended 
to me by numerous individuals—tax commissioners, 
university professors, taxpayers’ leagues, and others 
all over the country. The facts and impressions 
which serve as the basis for this study are the re- 
sult of an extended correspondence with a large 
number of these people. 

‘The single factor which has pervaded all our eco- 
nomic activity during the last two years has been 
the depression. In the deep and wide influence which 
it has had upon our institutions it has been not 
ineptly compared to a war. Our recent war so 


eclipsed all others as to warrant the title “The Great 


* Member, Wisconsin Tax Commission. Paper presented at the 
recent conference held at Columbus, Ohio, under the auspices of the 
National Tax Association. 
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War.” Perhaps this depression for a great many 
years to come may warrant the title “The Great De- 
pression.” One would expect the depression to have 
some important effect on our experience with taxa- 
tion. And it has. Some of the trends of the last 
decade have been accentuated ; for instance, the sub- 
stitution of new sources of revenue for the prop- 
erty tax and the increase of centralized control over 
local finance. Others have been 
reversed; for example, the trend 
toward larger and larger govern- 
mental expenditures. For the first 
time in a generation, at least, many 
governments will spend substantially 
less money this year than they did 
a year ago. Other factors in the 
situation are entirely new with the 
depression; for example, the very 
great financial problem of relieving 
destitution. 

The economic depression has been 
a trying experience both for gov- 
ernments and taxpayers. At the 
very time when taxpayers were 
clamoring for relief, governments 
found their revenues at existing tax 
rates rapidly dwindling. In the 
case of the income tax this was due 
to.the precipitous drop in business 
incomes and to a lesser degree in 
individual incomes. The Federal 
income tax, which will serve as an 
example, showed a falling off in re- 
ceipts of 44.2 per cent during the 
fiscal year 1931-1932, as compared with the pre- 
vious fiscal year. 

In the case of units of governments which rely 
heavily upon the general property tax for revenue, 
the shrinkage of revenue has been due principally 
to a heavy tax delinquency. Delinquency figures 
are difficult to secure. A bulletin of the United 
States Department of Agriculture, June 25, 1932, 
stated that, 

The state average percentages of property tax levies 
subject to penalty ranged from five or less in some states 
to thirty in others. 

The bulletin goes on to say that, 


The highest state average ratios were for agricultural 
states containing large acreages of cut-over forest land. 
In Minnesota, for instance, delinquency ranged from one 
per cent in some of the best agricultural counties to sixty- 
six per cent in the cut-over country. 

At the end of 1931 there were nearly 40,000,000 acres 
in five states alone which were tax delinquent. 

The delinquency problem is not confined by any 
means to rural districts. In the State of Wisconsin, 
Milwaukee County shows the following trend in 
delinquency: 6.96 per cent of the tax levy of 1928 
was sold at tax sale; the figure for the 1930 levy 
was 17.64 per cent; and preliminary data indicate 
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that it will be substantially higher this year. News- 
paper reports in December 1931 credited Philadelphia 
with uncollected taxes of $32,000,000, about 
$10,000,000 of which were expected to be paid. In 
April 1932, Detroit had a tax delinquency of 
$40,000,000, $21,000,000 of which was on the current 
levy and represented 27.6 per cent of that levy. The 
delinquency has since been reduced to 25 per cent. 
Tax delinquency in Buffalo, New York, was reported 
to equal 32.74 per cent of the assessment roll. New 
Orleans was said to have had a delinquency on De- 
cember 31, 1931, of 23.7 per cent of its assessment. 

Partly because they were already heavily in debt 
and partly because of tighter credit conditions and 
lack of confidence, states and municipalities found 
their credit weakened or exhausted at a time when 
borrowing might have been used to save them. In 
1930 the average per capita debt in first class cities 
was $185.88. Philadelphia was reported, in the lat- 
ter part of 1931, to be struggling to sell a $15,000,000 
bond issue, only $7,000,000 of which had been sold. 
New York complained of inability to get money from 
its banks without exorbitant rates of interest. De- 
troit borrowed $52,000,000 from its own banks and 
industries and the banks of New York and Chicago. 
However, the city has been struggling desperately 
to balance its current budget and reports that there 
is no way for it to borrow more money with which 
to do the balancing. 

To make the situation a thousand times worse, 
there appeared upon the horizon a relief problem. 
Before this depression governments had assumed the 
obligation of caring for the needy to some extent, 
but to a large degree relief had been left to private 
charity agencies. The depression had not gone far 
before it became apparent that-governments must 
assume the major part of the relief load if whole- 
sale destitution and its dangerous consequences were 
to be avoided. At first it was assumed that relief 
was a local problem and that only the municipalities 
were concerned. Gradually, the demand appeared 
for state and national assistance for the hard-pressed 
localities. The fall of 1931 and the winter of 1932 
witnessed special sessions called in several states, 
primarily to deal with this problem of relief. Other 
states dealt with the problem at their regular ses- 
sions. There follows a list of these states which 
enacted relief legislation, and the amounts of the 
appropriations in each state. 


NE ND oad ea w Sivek are ee $20,000,000 
eee ee 8. 2 RS § 
ME OS 52.2200 VG aS a Male ode 9,616,033 
EE ne 2 
Pee Caren 3p 6,000,000 
|| RE OIE es age ae WR Bee 20,000,000-25,000,000 
lg, i mene Ae 10,000,000 
*Pennsyivenia ........... 0.063 ces 15,000,000 


* Second appropriation. 


This makes a total of at least $116,000,000 which 
has been made available. New York is voting on 
a $20,000,000 bond issue for relief purposes in No- 
vember. In addition, Massachusetts appropriated 
$3,000,000: “for the construction of public works in 
order to alleviate the present unemployment emer- 
gency.” Rhode Island made a million and a half 
dollars available for loans to localities. Early in 
1931 Oklahoma appropriated $300,000 in state aid 
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for direct relief and another $300,000 for the distribu- 
tion of seed. Wisconsin expended over $4,000,000 
on a grade crossing elimination program mainly to 
relieve unemployment. 

Relief still continues to be a major problem for 
our industrial cities. At the point of being forced 
to abandon its relief service for want of funds, Chi- 
cago called a conference of bankers and business men 
on June 4, 1932, and the conference raised $4,000,000 
with which to continue relief service until August. 
At a conference of twenty-seven mayors in Detroit, 
on June 2, 1932, Mayor Murphy of Detroit declared 
that local authorities were unable to cope with local 
needs and Federal assistance was imperative. Only 
two mayors voted against a resolution asking for 
Federal assistance in the form of a five billion dollar 
construction program. More recently, of course, 
some local governments have secured loans from 
the Reconstruction Finance Corporation of the Fed- 
eral Government. 

Although most states and municipalities have had 
a terrific spell of financial headache, most of them 
have, down to the present, managed to keep them- 
selves more or less solvent. Some defaulting there 
has undoubtedly been, less frequently on the interest 
and principal of notes and bonds, more often in the 
failure to meet salary obligations when due. Chi- 
cago, perhaps, has received most publicity on its 
salary juggling, but many other cities have had 
similar experiences. Almost every sizeable city has 
had an extremely difficult time balancing its budget 
and some have resorted to every possible expediency 
to do so. Someone has compiled a list of 122 cities 
and 104 counties, townships and irrigation districts 
and other improvement districts in 31 states which 
have been reported to be in default as to principal 
or interest during the last five years. 

At least three states in 1931 enacted receivership 
legislation for the benefit of local government. These 
states are New Jersey, Massachusetts, and North 
Carolina. The New Jersey legislation enabled a 
justice of the Supreme Court to throw a municipality 
into a receivership upon the petition of any municipal 
bond or note-holder after a sixty day default. The 
receiver was to consist of a finance committee, in- 
cluding the Attorney General, State Tax Commis- 
sioner and Commissioner of Municipal Accounts. The 
receivership was to continue until all obligations had 
been funded or refunded. The occasion for this 
legislation was the default upon its bonds of North 
Bergen Township in Hudson County. The Massa- 
chusetts statute was specific rather than general and 
designated a committee known as the Fall River 
Board of Finance to administer the finances of Fall 
River. A local government commission in the State 
of North Carolina now has the power to take local 
governments into receiverships if they do not meet 
their obligations. During 1930, before the legisla- 
tion was adopted, about thirty units defaulted at 
least temporarily upon their interest payments. 


These public receiverships are not altogether new 
on the American financial scene, but they have never 
before been so important. A public receivership in- 
volves a suspension of home rule and democracy and 
consists of local government by a state dictator- 
ship. 
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So far, we have considered the financial difficulties 
from the standpoint of governments. The taxpayer, 
too, has had his troubles. Tax rates which were 
tolerable two years ago became intolerable during 
the depression. The general property tax, like a 
mortgage, creates a high fixed charge upon real 
estate, and during depressions, when incomes shrink 
or disappear, this fixed charge is often more than 
the taxpayer can meet. Owners of real estate the 


country over have found themselves in this predica-° 


ment. Farmers have experienced it as the result of 
the drop in farm prices from an index of 155? in 1922, 
to 56 in April, 1932. Farm prices this year hit the 
lowest levels in a generation. Farm leaders have 
called for relief against these prices and have threat- 
ened to strike if it were not given. The recent 
strike among the farmers of Iowa, Nebraska, and 
the Dakotas indicates that this threat was not alto- 
gether idle. In cities people without jobs were 
threatened with the loss of homes as a result of 
foreclosure or sale for taxes. 


With this as a background, it is easy to under- 
stand why taxpayers’ complaints have assumed un- 
precedented proportions. Newspaper editorials all 
over the country are deploring the “excessive costs 
of government” and “intolerable tax burdens.” Tax- 
payers’ alliances have multiplied and have enjoyed 
more attention than ever before. It is an ill wind 
that blows nobody good, and taxpayers’ alliances 
have entered their golden age during this depres- 
sion. Several states have new alliances this year, 
including Kentucky and Wisconsin. On June 3, 
1932, there was held, in Chicago, a national confer- 
ence for the reduction of governmental expenditure. 
In a two day session speakers pictured the great 
issue of our time to be the fight between tax spend- 
ers and taxpayers. The army of public payrollers, 
it was declared, has fed too long at the public trough. 
Billions must be lopped off from the total expendi- 
ture of governments. 


The principal tax problem of the last two years 
has been that of relieving general property of its 
heavv burden of taxes. Relief has followed two 
main lines: that of reducing governmental expendi- 
tures, and that of shifting the burden from the gen- 
eral property tax to other sources of revenue. 


In theory, it is a close question as to whether or 
not public expenditures should be cut during a de- 
pression. There is a great deal to be said for stable 
governmental expenditures during hard times. Such 
a policy maintains the existing number of govern- 
mental employees and maintains their purchasing 
power. But during the last two years we have been 
confronted by a condition and not a theory. The 
Detroit Bureau of Governmental Research puts it 
as follows: 

The nation as a whole has been buying about fourteen 
billion dollars a year of government securities from a na- 
tional income of about ninety billions. When, in a pericd 
of depression, that national income shrinks to say sixty- 
five billion dollars, and taxes go unpaid, it follows that the 
cost of government must be similarly deflated. 

Reductions in public expenditure have been sought 
in many directions. The first to suggest itself has 
been the reduction of the salaries of public officials. 


1 Compared with pre-war, which is represented by 100. 
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Much salary cutting there has undoubtedly been, 
from the National Government down to the smallest 
municipalities. The Federal cut has been 8.3 per 
cent where salaries are over $1,000. The cut in 
Michigan and Virginia was 10 per cent. West Vir- 
ginia’s cut ranged from 10 per cent to 25 per cent. 
Detroit has cut salaries 23 per cent and upward from 
what they were a year ago; Toledo has cut 25 per 
cent; Cleveland from 14.6 per cent to 50 per cent. 
This is to mention only a few of many examples. 

Some states have sought deflation in a centraliza- 
tion of governmental functions. First among these 
is the State of North Carolina, which has taken over 
the maintenance and construction of all roads in the 
state. Local and county highway commissions have 
been abolished. The state took over 45,000 miles of 
county and township highways. More important, 
perhaps, is the program to finance the state highway 
system without anv levy upon property. North 
Carolina has gone all the way in accepting the doc- 
trine that the public roads are so exclusively a benefit 
to the motor vehicle that owners of vehicles should 
pay for the entire cost of the highways. The gaso- 
line tax was increased from five to six cents. The 
state decided to scrap its state aid system on the 
ground that the aids have not resulted in a corre- 
sponding reduction of property taxes. The property 
tax levy for roads, amounting to $5,500,000 has been 
entirely abolished. The state expects to reduce the 
cost of the highway system materially. It claims 
a reduction in the annual cost of maintenance of 
two and a quarter millions. 


In addition, the State of North Carolina has as- 
sumed responsibility for the necessary operating 
expenses of its schools during the constitutional six- 
month school term. The state made an effort to 
finance its educational program without a resort to 
a levy on property, but finally accepted a state levy 
of fifteen cents on $100 of property. The revenue 
system was revised to raise much additional money 
from other sources than property. Rates on incomes 
and inheritances and franchises were raised. 1 

According to the proponents of this program, it 
is the result of some hard experience in North Caro- 
lina. They say that total taxes in the state increased 
four times between 1919 and the present. The bur- 
den was very unequally distributed among the vari- 
ous counties of the state. During 1930, approximately 
thirty units defaulted at least temporarily in their 
interest payments. The people demanded tax relief 
and were “little interested in such factors as the 
preservation of the rights and prerogatives of local 
self-government.” Mr. Paul W. Wager, in a recent 
article in The Political Science Review, offers the 
additional explanation that the state has had several 
excellent governors in recent years and that “there 
have been so many scandals in local government that 
confidence in local self-government has been shaken.” 

North Carolina claims a reduction of $12,000,000 
in property taxes as a result of its centralization pro- 
gram and the substitution of other sources of reve- 
nue for the property tax. This is a 20 per cent 
reduction. The state also claims to have now re- 
duced the portion of tax revenue raised from property 
taxes for the state and all its subdivisions to 52 
per cent. 
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Town highways are in the process of absorption 
into county systems in Michigan and Indiana. 


There has been a great deal of talk about consoli- 
' dation of units of government as a road to economy. 
It is customary to point to the 419 odd taxing bodies 
in Cook County, Illinois, as a shining example of 
the opportunities of consolidation. Consolidation is 
likely to proceed slowly, among other reasons be- 
cause public officials do not wish to consolidate 
themselves out of a job and because citizens are 
afraid they may surrender some of their preroga- 
tives. It should also be said that outside of a few 
cases of clearly over-developed governmental ma- 
chinery such as exists in Cook County, and some of 
the small school districts which clearly have no eco- 
nomic justification, the case for consolidation as a 
means of economy has not been demonstrated. 
Studies of the possible economies of consolidation 
are being carried on in Wisconsin and Montana in 
collaboration with the United States Department of 
Agriculture. Idaho is to vote this fall on a consti- 
tutional amendment permitting the consolidation of 
counties. Several commissions in the State of In- 
diana have recommended the reorganization and 
consolidation of local governments, and similar rec- 
ommendations have been made by special tax com- 
missions in New Jersey and New York. 


One alleged method of reducing public expenditures 
receiving wide attention at the present time is the 
limitation of property tax rates by legislative or con- 
stitutional mandate. Iowa passed a law in the session 
of 1931, making a reduction of 5 per cent in local 
property taxes mandatory. Exceptions were to be 
allowed only with the permission of the State Budget 
Director. Much attention is being given in Kansas 
to a constitutional amendment which is to be on the 
ballot this fall. The amendment would limit prop- 
erty taxes in Kansas to 1¥% per cent in rural districts 
and 2% per cent in cities. Taxes might be levied 
above the maximum to retire present debts and to 
pay interest. Also, additional emergency levies 
might be authorized by the qualified electors of any 
taxing district. The amendment is being warmly 
defended by the Tax Limit Amendment League as 
the people’s defense against misrepresentation by 
their representatives. 


Indiana in its recent special session limited the 
total tax rate in any taxation district to $1.50 on 
$100 of taxable property. The limitation was made 
subject to appeal to a county board for the right to 
make additional levies because of special circum- 
stances. Appeal from the decision of the county 
board may be taken to the State Tax Board though 
the latter has the power to decrease levies only and 
may not increase them. 

Washington votes on a tax limitation statute this 
fall. It proposes to limit the total tax rate on prop- 
ery to forty mills plus whatever may be necessary 
for debt retirement and interest. West Virginia 
also votes on a tax limitation amendment. 


A suggestion recently made in Wisconsin con- 
cerning the central control of local expenditures 
seems worth passing on at this point. In our state 
the system of state aids has been attacked on the 
ground that it is “a scheme of public plunder mas- 
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querading as donations.” On the other hand, the 
state aid system is defended as one of the most effec- 
tive ways of reducing the burden of local general 
property taxes. It seems quite evident that the state 
should not continue to pour huge sums of money 
into local communities without exercising some con- 
trol of the way in which the money is spent. Legis- 
lation has been suggested which would create a 
state agency to cooperate with local communities in 
devising ways and means for reducing local property 
taxes. It is further proposed that the agency should 
have the power either in cases of appeal to it by 
local taxpayers or on its own motion to order such 
changes in the local budgets as seem advisable. 
These orders should only apply to expenditures to- 
ward which the state lends its assistance and should 
not be mandatory upon the localities except as a 
condition which must be met in order to receive state 
aid. North Carolina has established a local govern- 
ment commission with a director of local government 
at its head. In addition to functioning in an advisory 
capacity the commission has entire charge of the 
approving and issuing of local bonds and notes. 


There are, of course, opportunities for economy 
which we have not mentioned and which have been 
advocated and practiced to some extent in the states. 
All of the so-called “frills” of government have been 
in for much attack. Free textbooks, athletics, voca- 
tional education, play features, and free feeding in 
the public schools, free clinics, visiting nurses, and 
even libraries have been placed in this class by some 
of the critics. Our extensive highway building pro- 
gram affords much opportunity for economy and 
deflation, but this, of course, would be at the expense 
of the employment of labor. 


The other principal method of relieving the gen- 
eral property taxpayer is by means of shifting part 
of his burden to some one else. Never before has 
there been so much talk and so much interest in 
plans for “remodeling the tax system.” We are told 
that the general property tax is like a 19th century 
carburetor in a 20th century engine—antiquated and 
inadequate to meet the needs of a modern state. Cali- 
fornia created, in 1931, a permanent Tax Research 
Bureau in the State Board of Equalization, spe- 
cifically directed to report to the legislature ways 
and means of relieving homes, farms, and other real 
estate. It was given an appropriation of $90,000. 
During 1930-31 special fiscal commissions reported 
in at least fourteen states. At least as many more 
states have commissions, committees, or special 
surveys, many of them liberally supported, which 
have reported since 1931 or are scheduled to report 
soon. 


Perhaps the chief rival of the property tax as a 
source of state revenue is the state income tax. The 
state income tax has been making considerable prog- 
ress and is now used both more intensively and more 
extensively as a source of state revenue than it was 
two years ago. New income tax laws have been 
adopted since 1930 in Idaho, Utah, Vermont, and 
Illinois. The three states first named apply their 
tax to the incomes of both individuals and corpora- 
tions; the Illinois tax applies to individuals only. 
The Idaho and Utah laws are mildly graduated from 
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1 to 4 per cent. The Vermont law is not graduated 
but has a classification feature. Income is classified 
as earned and unearned and the rate of 2 per cent is 
given the former and 4 per cent the latter. The 
classification is also applied to the exemption. 
Against earned income a thousand dollar exemption 
is allowed the taxpayer with an additional thousand 
if he.is married and $200 for each dependent. For 
unearned income, if this is the sole source of the 
taxpayer’s income, the exemptions are $400 for the 
taxpayer and $800 for himself and spouse. The IIli- 
nois rates are graduated with generous brackets 
ranging from 1 per cent on the first $1,000 of taxable 
income to 6 per cent on income in excess of $25,000. 
[The Illinois law has been declared unconstitutional 
by the Supreme Court of that state. See page 401.— 
Editor. | 

Several states will vote on the income tax during 
the fall elections either in the form of a constitutional 
amendment or a statute. Among these states are 
Kansas, Washington, Minnesota, West Virginia, and 
Colorado. A number of states had close contests 
on the issue of a state income tax at recent sessions 
of their legislatures. In Iowa, for example, the Gov- 
ernor was elected on a platform endorsing the in- 
come tax. An income tax bill passed the Assembly 
and was defeated when an amendment coupling it 
with a county assessor provision was added in the 
Senate. 

Missouri, North Carolina, Oklahoma, Wisconsin, 
Tennessee, South Carolina, and Oregon, all raised 
the rates of their income tax schedules. Oregon now 
applies a rate on corporate income of 8 per cent, the 
highest in the country. Oregon has a personal prop- 
erty tax offset up to 90 per cent of the corporation 
excise. The states which now have an income tax 
in some form are twenty-four in number—exactly 
half the states of the Union. New York and Wis- 
consin both placed a temporary additional burden on 
individual income taxpayers to finance relief. 

We might digress at this point to discuss several 
of the issues of the income tax which have been 
thrust into prominence during the last two years. 
The first is that of offsets. Wisconsin was the first 
state to apply an income tax offset. Its offset per- 
mitted the owner of personal property to pay his 
income tax with a personal property tax receipt. 
This feature was copied by North Dakota. Both 
states have since abandoned their experiments with 
income tax offsets. However, the new income tax 
law in Utah allows an offset for all property taxes 
paid up to one-third of the income tax bill of the 
taxpayer. Illinois also has an offset. It is limited 
to the tax on income-producing property imposed by 
the State of Illinois or any of its subdivisions. No 
greater proportion of the income tax may be offset 
than the income from the property bears to all the 
taxpayer’s income. In addition, an offset is allowed 
for the taxes paid on a home up to $100. The re- 
search of Professor Simpson, familiar to those who 
attended the meetings of this association last year, 
thus appear to be very timely. This research, it will 
be recalled, shows the effects of the offset provisions 
in income tax laws and the illusion under which 
many proponents of these provisions have been 
laboring. 
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Another question in the income tax field is that of 
stability of revenue. The returns from the income 
tax vary with the swing of the business cycle, and 
at the very time when the revenues may be needed 
most the receipts may be far below normal. This is 
the situation which has confronted the Federal Gov- 
ernment and brought about its recent huge two 
billion dollar deficit. 

Several devices to increase the stability of the tax 
have been tried or proposed. The first is the system 
of taxing each year the average of several years’ 
income. This system was adopted in Wisconsin in 
1927 and is still in operation there. It has been re- 
pealed, however, and the state is about to return to 
the single year basis. The three year average method 
was not popular in Wisconsin. It was felt that it 
violated the ability principle in paying no heed to 
the trend in income. One might have a substantial 
tax to pay in a particular year and no income with 
which to pay it. Moreover, a court decision in Wis- 
consin makes it impossible to collect on the untaxed 
portions of the averaged income after the taxpayer 
dies or leaves the state. 

The New York State Tax Commission for the 
Revision of Tax Laws in 1932 recently recommended 
a new method of stabilizing the receipts from the 
income tax. They proposed that a reserve be built 
up during good years and drawn upon during bad 
ones. This seems like a sensible and logical propo- 
sition, but it is confronted with a political difficulty. 
No party in power cares to save up funds for the 
next administration to spend. It is impossible for 
one administration or legislature to bind its suc- 
cessors, 

A third issue concerns itself with the broadening 
of the tax base. The income tax base can be broad- 
ened by decreasing the personal exemptions or by 
including other income exempt in the tax base. The 
State of Mississippi resorted to the first of these 
devices and cut the personal exemptions 50 per 
cent. The United States Supreme Court contrib- 
uted something to broaden the base of the income 
tax by the second method. It appeared for a time 
that the income from copyrights and patents was 
not taxable under state income taxes. In the case of 
Long v. Rockwood, 227 U.S. 142, the Court held that 
income from these sources was from a Federal in- 
strumentality and could not be taxed by the states. 
The decision is definitely overruled by a unanimous 
decision in the case of Fox Film Co. v. Doyal (de- 
cided May 16, 1932). The recent willingness of the 
Supreme Court to set aside or modify doctrines that 
were thought to be established and sacred suggests 
the possibility that the court itself may one day give 
governments more power to tax each other’s securi- 
ties. On the other hand, a decision of the U. S. 
Board of Tax Appeals holds that the salaries of 
instructors and other employees of state universities 
are not subject to the Federal income tax. 

Most states exempt from income taxation dividends 
from domestic corporations in the hands of the stock- 
holder. This is on the theory that the corporation 
pays the tax for the stockholder when it pays the 
corporate income tax. This theory has been under 
attack in Wisconsin. A bill to eliminate the exemp- 
tion of dividends passed one house of the legislature 
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by a large majority and narrowly failed in the other. 
This question has become an issue of very consider- 
able importance in Wisconsin. The Wisconsin 
emergency relief tax, a special income tax used to 
raise relief money, allows no exemption for divi- 
dends. However, it should be said that this tax ap- 
plies to individuals only. This law also excludes 
capital gains and losses from the income tax base. 
The Federal law set a new precedent by permitting 
the deduction of losses on the sale of securities held 
less than two years, only against gains from the sale 
of such securities. 


The fourth issue involves the question of coordi- 
nation of Federal and state revenue systems. Al- 
ready there has been some demand that the states 
surrender the income tax to the Federal Government. 
Friends of the state income tax reply that in this 
country the states are obliged to perform the more 
important functions of government such as educa- 
tion, transportation, and relief. They need some 
financial resource beside the property tax. These 
people urge the Federal Government to do with the 
income tax what it has done with the inheritance 
tax; that is, grant a credit of some amount against 
the Federal tax for income taxes paid the states. It 
is claimed tha’ this would make the income tax more 
universal among the states and make competition 
more equitable among corporations and individuals 
doing an interstate business. 


Perhaps the second major substitute for the prop- 
erty tax has been the gasoline tax. During 1931, 
thirteen states increased their gasoline tax. There 
were no decreases. In 1932, there are only four 
states, including the District of Columbia, with a 
two-cent tax. Connecticut, Missouri, Rhode Island, 
and the District of Columbia are the four. 


Eleven states have but a three-cent tax, seventeen 
states have a four-cent tax, nine states have a five- 
cent tax, five states have a six-cent tax, and two 
states have a seven-cent tax. The Federal tax, of 
course, is super-imposed upon all of these state taxes. 
We have already called attention to the fact that at 
least one state, North Carolina, is committed to the 
policy of financing the state highway system with- 
out a levy upon property. 

One of the few sources of revenue to yield nearly 
its usual return during the depression is the gasoline 
tax. There is reported to be a decline in motor fuel 
consumption of about 2.48 per cent. Not only is 
this tax being used to pay a larger part of our high- 
way bill, but in addition it is being utilized in some 
states to meet the cost of relief. Ohio is the most 
noteworthy example. In that state, under the new 
relief law, the expenditure for relief of all or part 
of the counties’ or cities’ share of the gasoline and 
motor vehicle license revenues is authorized. Illi- 
nois authorized the state to issue bonds for relief 
purposes and provided that these bonds should be 
paid off by diverting to this purpose part of the coun- 
ties’ share of the gasoline tax collected by the state 
and allocated to the counties. In other states there 
is a wide demand for the diversion of gasoline tax 
money for relief. 


Critics of the general property tax have long 
pointed to the fact that it breaks down in its attempt 
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to reach that form of wealth called intangible prop- 
erty—stocks and bonds and mortgages and the like. 
Some states like Wisconsin abandoned the ad va- 
lorem tax on this property when they adopted their 
state income tax. The income tax does not, how- 
ever, impose a burden on this type of property at all 
equivalent to the burden imposed upon real estate by 
the property tax. This fact has been recognized in 
some states by the adoption of a classified income 
tax with a special additional tax upon the income 
from intangibles. This system has recently been 
adopted in Tennessee and Oregon. 


Under the Oregon income tax law the net income 
of individuals is taxable at rates ranging from 1 per 
cent on the first $1,000 of income to 5 per cent on 
net income in excess of $4,000. Oregon imposes an 
excise on corporations based on net income and with 
a flat rate of 8 per cent. Neither interest nor divi- 
dends are taxable under either the above; both are 
included in an additional tax imposed upon the net 
income from intangibles. The rate is 8 per cent. The 
exemption for a single taxpayer under the intan- 
gibles tax is $1,500 minus his combined net income 
from all sources as defined in this and the personal 
income tax act, with a maximum exemption of $500. 
That is, if a taxpayer has $500 income from interest 
and no other income, he is allowed it all as an 
exemption; if he has other income of $800, he is 
allowed an exemption of $200. The exemption for a 
married taxpayer is $2,500 minus the combined net 
income from all sources. The maximum exemption 
is $800. There is no additional allowance for de- 
pendents. 


The Tennessee tax was enacted in the second spe- 
cial session of the Tennessee legislature in 1931. It 
imposes a tax of 5 per cent on the income from 
stocks and bonds and notes. The income from stocks 
is not taxable where the corporation issuing the stock 
has 75 per cent or more of its corporate property 
assessable in Tennessee. The tax is allowed as a 
credit against general income taxes imposed, but no 
personal exemptions are allowed. 


Ohio has no general personal income tax, and until 
1931, intangible property in that state was taxable 
as general property. The classification lew enacted 
in that year provided for a different standard of 
assessment for different classes of property. Money 
and current credits less current debts were required 
to pay a low flat rate of three mills. Owners of 
securities yielding an income were required to pay 
a tax on the income at the rate of 5 per cent. Unpro- 
ductive securities were given a rate of two mills 
on their value and certain specific stocks and credits 
were to be taxed on an ad valorem basis with rates 
of two to five mills on the value of such intangibles. 

Kansas re-enacted its special tax on intangibles in 
1931. Pennsylvania and Georgia are to vote this fall 
on amendments permitting the classification of 
property. 

In addition to the income tax, the gasoline tax, 
and special taxes on intangibles, many states have 
looked to various sales and excise taxes for new 
revenue to relieve the property taxpayer. North 
Carolina imposed a gross sales tax on wholesale and 


(Continued on page 433) 





















The Mississippi Sales Taxes 
DVB secs ant followed many of her sister 


states and levied a gasoline excise tax of one 

cent per gallon in 1922. This tax has steadily 
increased, being raised from five to five and one-half 
cents per gallon at the 1931 extraordinary session 
of the legislature. At the 1932 session of the legis- 
lature this tax was raised to six cents per gallon. 
Under normal conditions this tax produces prac- 
tically $1,000,000 per year for 
each cent levied on each gallon. 
Mississippi has never diverted any 
of this money received from this 
tax to its general fund: two and 
one-half cents going to the counties 
to maintain county roads, and the 
balance going into the special fund 
to be used by the State Highway 
Department to build and maintain 
state highways. 


In 1930 a ten per cent admission 
tax was levied on all places of 
amusement in the state except those 
promoted by charitable, religious 
or patriotic organizations, and also 
exempting those charging an ad- 
mission of thirty cents or less. In 
1932, by House Bill, Number 329, 
all exemptions were destroyed ex- 
cept amusements promoted by re- 
ligious or charitable organizations. 
The new law is estimated to pro- 
duce approximately $300,000 for the 
biennium. 

In 1930 an excise or consumer’s 
tax of twenty per cent was levied on all cigars and 
cigarettes. This tax was placed upon the retailer 
and the returns from it have been discouraging. In 
1932 this tax was extended to all forms of tobacco 
excepting chewing tobacco and snuff, and the admin- 
istrative features were changed so that the duty of 
stamping was placed on the wholesaler rather than 
the retailer. In this way the tax will be collected 
from something less than six hundred people, or 
corporations, whereas the 1930 act made it necessary 
to deal with eleven thousand retailers in collecting 
the tax. The 1932 act is estimated to yield approxi- 
mately $1,250,000 per year. 

Recent investigation has shown that the 1930 
gross sales tax of Mississippi was not the first sales 
tax levied by the state. 

Contrary to current knowledge Mississippi made use of 
the sales tax for a period of more than fifty years, having 
inaugurated its use in 1815 and retained it until the adop- 
tion of the general property tax in 1870. Under the Terri- 
torial act of 1815 levying a revenue for the support of the 
Territory it was specified that there should be levied a tax 
of “twenty-five cents per hundred dollars, on the amount 


———. 


* Attorney at Law, Secretary of the Ways and Means Committee, 
Mississippi State Legislature and co-author of the 1932 General Sales 
Tax Law of the State of Mississippi. 
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of sales of merchandise within the year immediately pre- 
ceding the first day of January in each and every year.” 
Subsequent revenue measures retained the tax but modified 
the rates from time to time. Following are the dates of 
change in rate with the new rate: 


1815 25c per $100 
1818 33 1/3c per $100 | 
1826 38 1/3c per $100 
1841 25c per $100 
1854 20c per $100 
1865 30c per $100 


plus a privilege tax of $50.00. 


From the very beginning a distinction 
was made between sales of merchandise 
by regular merchants and sales of mer- 
chandise by auctioneers and transient 
vendors, the latter uniformly taxed at a 
higher rate. 


In 1930 a gross sales tax was en- 
acted upon the recommendation of 
a joint house and senate revenue 
committee. The measure was vigor- 
ously opposed, and its enactment rep- 
resented a compromise upon which 
opposing interests could meet. This 
sales tax is very similar to that of 
West Virginia, and was levied under 
the guise of a privilege tax and spe- 
cifically provides that it is in addition 
to all other taxes. An exemption 
of $5,000 is given, as well as the 
sum total of all privilege taxes paid 
to the state. Certain non-profit 
organizations are also exempted. 
The railroad, telephone and tele- 
graph companies were specifically 
exempted, and were taxed an added 
amount in the form of privilege 
taxes to take care of these exemptions. The rates 
levied were as follows: oil, natural gas, limestone, 
sand, gravel and other mineral products, and timber, 
1 per cent; brick, drainage tile, building tile, sewer 
pipe, portland cement and portland cement products, 
bottled soft drinks, and ice factories, %4 of 1 per cent; 
cotton seed oil mills, % of 1 per cent; all other man- 
ufacturing, 1/10 of 1 per cent; retail, 14 of 1 per cent; 
wholesale or jobber, % of 1 per cent; persons oper- 
ating more than five retail stores, %4 of 1 per cent; 
street railroads, waterworks, gas companies, electric 
light and power companies, % of 1 per cent; con- 
tracting, %4 of 1 per cent; all amusements, 1 per cent; 
and all other professions and occupations subject to 
privilege taxes, 14 of 1 per cent. 

The returns from this tax have been very discour- 
aging, it having produced $319,387.70, from June 
first, 1930 to April first, 1932. It has cost 8 per cent 
of the gross per cent to collect it. 

When the regular session of the Mississippi Legis- 
lature met on January 5, 1932, it faced a state deficit 
of approximately $14,000,000, which continued to 
grow daily. In this emergency the legislature was 
compelled to turn to the general sales tax as the only 
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available method of meeting the state’s financial 
crisis. 

After a long and bitter legislative fight lasting 
sixteen weeks the legislature in 1932 passed the 
famous House Bill, number 328, amending the gen- 
eral sales tax law of 1930 so that its rates are as 
follows: oil, 2 per cent; natural gas, 2% per cent; 
limestone, sand, gravel, or other mineral products, 
2 per cent; timber, 2 per cent; brick, drain tile, build- 
ing tile, sewer pipe, portland cement and portland 
cement products, and clay products, 1 per cent; ice 
factories, 4% of 1 per cent; cotton seed oil mills, %4 
of 1 per cent; all other manufacturers on whose gross 
income a tax is not otherwise levied in this act, %4 of 
1 per cent; retail sales, 2 per cent; wholesale or 
jobber, % of 1 per cent; automobile dealers or agents, 
1 per cent; all public utilities, other than electric 
light, power, gas, etc., 2 per cent; electricity and gas, 
when sold for industrial purposes, 1 per cent; and 
when sold for all other purposes, 2 per cent; con- 
tracting, 1 per cent; all professions and other call- 
ings, subject to a privilege tax, 2 per cent. 

An exemption of $1,200 per annum is allowed, but 
no credit is allowed for the amount of privilege taxes 
paid, as authorized by the law of 1930. Places of 
amusement, taxable under the admission laws of the 
state, and certain charitable and non-profit sharing 
organizations are especially exempted from the pro- 
visions of the act. 

Under the 1930 law, quarterly returns were re- 
quired, while the 1932 law requires a report to be 
made monthly, except where the tax payable does 
not exceed ten dollars, per month, in which event a 
return is made quarterly. The 1930 act required the 
quarterly return to be made under oath, and the 1932 
act requires a monthly report to be made without 
oath, and a yearly return to be made under oath. 
The enforcement of the 1930 act was placed in the 
State Tax Commission, while the enforcement of 
the 1932 act is placed in the Chairman of the State 
Tax Commission. The 1932 act is estimated to yield 
approximately $4,000,000 for the biennium. 


Arguments For and Against Sales Taxes 


The evident justice and utility of the four maxims 
as enunciated by Adam Smith in his “Wealth of 
Nations” have recommended them more or less to 
the attention of all who are interested in taxation 
and the methods of collecting the same. The fur- 
ther experience of one hundred and fifty years since 
these maxims were written has emphasized the truth 
of them. They are as follows: 


I. The subjects of every state ought to contribute 
towards the support of the government, as nearly as pos- 
sible in proportion to their respective abilities; that is, in 
proportion to the revenue which they respectively enjoy 
under the protection of the state. 

* * * 


II. The tax which each individual is bound to pay, ought 
to be certain, and not arbitrary. The time of payment, 
the manner of payment, the quantity to be paid, ought all 
to be clear and plain to the contributor, and to every other 
person. Where it is otherwise, every person subject to the 
tax is put more or less in the power of the tax-gatherer, who 
can either aggravate the tax upon any obnoxious contributor, 
or extort, by the terror of such aggravation, some present or 
perquisite to himself. The uncertainty of taxation, en- 
courages the insolence and favours the corruption of an 
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order of men who are naturally unpopular, even where 
they are neither insolent nor corrupt. The certainty of 
what each individual ought to pay is, in taxation, a matter 
of so great importance, that a very considerable degree 
of inequality, it appears, I believe, from the experience of 
all nations, is not near so great an evil as a very small 
degree of uncertainty. 


III. Every tax ought to be levied at the time, or in the 
manner, in which it is most likely to be convenient for the 
contributor to pay it. A tax upon the rent of land or 
of houses, payable at the same term at which such rents 
are usually paid, is levied at the time when it is most likely 
to be convenient for the contributor to pay. Taxes upon 
such consumable goods as are articles of luxury, are all 
finally paid by the consumer, and generally in a manner 
that is very convenient for him. He pays them little by 
little, as he has occasion to buy the goods. As he is at 
liberty too, either to buy, or not to buy, as he pleases, 
it must be his own fault if he ever suffers any considerable 
inconvenience from such taxes. 


IV. Every tax ought to be so contrived as both to take 
out and to keep out of the pockets of the people as little 
as possible over and above what it brings into the public 
treasury of the state. A tax may either take out or keep 
out of the pockets of the people a great deal more than 
it brings into the public treasury, in the four following 
ways. First, the levying of it may require a great number 
of officers, whose salaries may eat up the greater part of 
the produce of the tax, and whose perquisites may impose 
another additional tax upon the people. Secondly, it may 
obstruct the industry of the people, and discourage them 
from applying to certain branches of business which might 
give maintenance and employment to great multitudes. 
While it obliges the people to pay, it may thus diminish, 
or perhaps destroy, some of the funds which might enable 
them more easily to do so. Thirdly, by the forfeitures and 
other penalties which those unfortunate individuals incur 
who attempt unsuccessfully to evade the tax, it may fre- 
quently ruin them, and thereby put an end to the benefit 
which the community might have received from the employ- 
ment of their capitals. An injudicious tax offers a great 
temptation to smuggling. But the penalties of smuggling 
must rise in proportion to the temptation. The law, con- 
trary to all the ordinary principles of justice, first creates 
the temptation, and then punishes those who yield to it; 
and it commonly enhances the punishment too in propor- 
tion to the very circumstance which ought certainly to al- 
leviate it, the temptation to commit the crime. Fourthly, 
by subjecting the people to the frequent visits and the 
odious examination of the taxgatherers, it may expose 
them to much unnecessary trouble, vexation, and oppres- 
sion; and though vexation is not, strictly speaking, expense, 
it is certainly equivalent to the expense at which every man 
would be willing to redeem himself from it. It is in some 
one or other of these four different ways that taxes are 
frequently so much more burdensome to the people than 
they are beneficial to the sovereign. 


The evident justice and utility of the foregoing maxims 
have recommended them more or less to the attention of 
all nations. All nations, have endeavoured, to the best of 
their judgment, to render their taxes as equal as they could 
contrive; as certain, as convenient to the contributor, both 
in the time and in the mode of payment, and in proportion 
to the revenue which they brought to the prince, as little 
burdensome to the people. 

The modern arguments pro and con relative to 
sales taxes may be summarized briefly as follows: 


Advantages Claimed for the Gross Sales Tax 


‘1. It produces relatively stable and dependable 
revenues. 


2. It is easily and cheaply computed by the tax- 
payer. 

3. It is easily and cheaply administered by the 
state, the cost of collection in West Virginia 


averaging about 1.15 per cent during the past 
four years. 
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It has the advantages of an old tax. Amend- 
ments indicated by the experience of the first 
few years have been made, the people and in- 
dustry generally have become adjusted to it, and 
it has been adjudicated by the courts. 


Rates may be adjusted so as to impose in effect 
a severance or depletion tax, or to cover extra 
expenses which an industry may occasion the 
state. 


It may be given the color of an income tax by 
applying different rates to different occupations, 
but little more than a very rough approximation 
to a net income tax can be obtained by such 
methods. 


It has wide application and, therefore, does not 
discriminate between different industries as do 
some taxes. 


It requires concerns having net losses to pay 
some of the costs of government services to 
them, as a net income tax does not. 

A state gross sales tax is not shifted upon con- 
sumers to the same extent as a national tax, 
because producers and distributors must meet 
outside competition. 

Where a sales tax is shifted to consumers, it 
does not burden producers and is little felt by 
consumers who pay it in convenient driblets as 
they purchase commodities. 

The tax flows uniformly with business condi- 
tions. The revenue bears a relatively consistent 
proportion to the condition of business. During 
times of depression revenues will fall off; but 
because the sales tax is in actuality a tax on con- 
sumption, which fluctuates but never ceases, the 
tax is certain always to bring in revenue. 
Because of its uniformity in application to all 
businesses and professions, the gross sales tax 
has a wider spread than many other forms of 
taxation. The successful dividend-earning busi- 
ness cannot complain that the careless, unsuc- 
cessful, unprofitable business does not pay for 
the protection of the state. ; 

The products of business and industry on which 
the gross sales tax is levied are largely sold in 
interstate commerce, and the ultimate consumer 
therefore contributes something to the payment 
of the tax. 


Arguments Against The Sales Tax 


It violates the first and most fundamental prin- 
ciple of equity in taxation in that it takes no 
account of the ability to pay. j 

It usually lays heavier burdens upon the neces- 
sities than upon the luxuries of life, upon the 
poor than upon the rich. In effect, it tends to 
be an income tax in reverse. 

It is condemned by nearly all economists. 
That some of the advantages claimed for gross 
sales taxes are of little value or of doubtful va- 
lidity. Most of the real advantages can be 
secured by the use of other taxes which are less 
serious in their faults. If the people generally 
thoroughly understood the effects of gross sales 
taxes as compared with other and better taxes, 
they would not stand for them at all. 


5. 


10. 


11. 


12. 
13. 


14. 


15. 
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That sales taxes are the devices of peoples who 
are unwilling to face facts, but seek their ends 
by indirection. Such taxes are much more prev- 
alent among the Latin than among the Anglo- 
Saxon peoples, some of whom prefer to know 
just what they are paying for government serv- 
ices and why, and so are willing to pay direct 
property and income taxes instead of having 
exactions concealed in the enhanced prices of 
commodities which they buy. 

That a sales tax discourages the development of 
new and promising industries by taxing them 
while getting on their feet, even though they are 
making no net profit. A net income tax would 
be much more favorable to them, and later 
secure revenue when they are able to pay. 

A gross sales tax, if heavy enough to yield sub- 
stantial revenues, is particularly injurious to 
industries and businesses with large turnovers 
sold at narrow profit margins. That is, it is 
especially antagonistic to the economies of mass 
production with specialized and expensive ma- 
chinery, in other words, to the type of industry 
that has put America in the forefront of the 
world. 

That as applied indiscriminately to extractive 
and mobile industries the gross sales tax, while 
apparently allowing a pyramiding of taxes, does 
not allow these taxes universally to be shifted 
forward. 

That its administration brings the problem of 
trying to fix equitable and proportional rates of 
taxation between different kinds of businesses 
and professions in the same class. For instance, 
a general rate is usually fixed on several classes 
of public utilities, but within those classes are 
often corporations or persons doing business in 
such a way that the general tax rate is actually 
a penalty. Rates are therefore fixed arbitrarily 
and necessarily allow some properties to escape 
their just proportion of taxation. 

That the general sales tax is in reality a tax 
on consumption, and is not altogether just, be- 
cause it falls primarily upon the necessities of 
life, such as food, fuel, clothing and shelter. 
That the gross sales tax is objectionable because 
it is always easy for the legislature to get more 
money by raising the rates in the different class- 
ifications, usually the easiest course in tax mat- 
ters. 

That a sales tax is, when applied to retail sales, 
distinctly a nuisance. 

That it is an expensive tax to collect, if col- 
lections must be made from the vast multitude 
of small dealers in diverse lines, many of whom 
keep no books worth mentioning. 

That a sales tax levied by a state penalizes the 
home business man by subjecting his sales to a 
tax while an outside company, say a mail-order 
house, would not be taxed. 

That a person with a small income will, under 
a sales tax, pay more proportionately than the 
person of larger income, since there would be 
no exemptions for small incomes. Then, too, 
the person with say $2,500 a year spends most 
of what he makes, while the man with a million 






































































































































































































































































































































































































































































































































































































































a year spends a comparatively small part. In- 
come taxes fall heaviest on the man who can 
best afford to pay. It is more equitable to tax a 
man on what he receives than on what he spends. 


16. That a sales tax is easy to be evaded. 


Problems of Enforcement 


One of the main objections advanced against the 
sales tax is that in our American system of govern- 
ment, it conflicts with our rules of free and untram- 
meled commerce between the states. The free flow 
of interstate commerce between the various states 
of the American Union is the primary cause of the 
growth and development of the United States. 

The present method pursued by the various states 
in levying general sales taxes and in selecting vari- 
ous individual products to be taxed, with no particular 
regard as to what other states are doing, is gradually 
but surely, and perhaps unconsciously, creating a 
situation in this country comparable to the Likin 
system which for generations has retarded the indus- 
trial development of China. It is leading toward the 
point where the free flow of commerce between the 
states of this country will no longer exist, and the 
tendency should be stopped now before it is too late. 
It seems nothing but logical that if sales taxes are 
to be universally adopted by the states that they 
should agree in convention as to the commodities 
to be taxed, and the rates to be levied. 

Another problem of enforcement has always been 
the unusually high cost of collecting this kind of tax, 
in comparison with other forms of taxation. Excise 
or consumption taxes have always been cheaply col- 
lected, but general sales taxes have been expensive 
to administer. However, West Virginia, with her 
average of 1.15 per cent during the last four years 
has demonstrated that it is possible to collect this 
tax very cheaply, if properly administered. 

One trouble with the sales taxes levied so far is 
the fact that they are added and additional taxes, 
designed to meet the present emergencies, and ignore 
those fundamental principles of taxation based on 
sound economics. In other words, they ignore those 
fundamental principles that demonstrate that make- 
shifts must eventually be replaced by a system 
based on economic rather than political considera- 
tion. 

A people, already over-burdened with taxation, 
can accept with ill grace added burdens of taxation, 
that they are unable to pay. It seems difficult for 
some to understand that high rates of taxation do 
not necessarily mean large revenues. The history 
of taxation shows that taxes which are inherently 
excessive are not paid. 


Conclusions 


Viewing the foregoing retrospectively, it is mani- 
fest that various forms of general sales taxes, in 
conjunction with proper income taxes, offer an in- 
viting field for exploration, and I am inclined to 
think possess possibilities for the solution of many 
of our tax problems. However, I am of the opinion 
that the change to this method of taxation as a part 
of the tax system should be slow and gradual, so 
that the rank and file of the people can have the 
opportunity of being educated to accept it and not 
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have a duplication of our experiences with the Eight- 
eenth Amendment, a good example of where law 
enactment was far in advance of the sentiment nec- 
essary for proper law enforcement. 

Our states must seek new sources of revenue, not 
to lower present taxes on real estate but to keep 
them from rising still higher. Taxation should never 
be viewed as a means of rewarding one class of tax- 
payers or of punishing another, and should never 
be used to array one class of taxpayers against an- 
other. 

The greatest obstacle encountered by those who 
advocate the adoption of general sales taxes in Amer- 
ican states, as a means of meeting the crisis in our 
present taxing and fiscal problems is the complexities 
occasioned by the free flow of interstate commerce 
between the states and the conflicting rules on In- 
terstate Commerce, contained in the Federal Con- 
stitution, and the decisions of the United States 
Supreme Court. 

In my opinion, this problem should be met, as 
follows: the Governors and delegates from each 
state should meet in a convention and formulate 
agreements as to the kinds and maximum rates of 
general and special sales taxes to be enacted by each 
of the states, and should agree upon a graduated 
scale by which this maximum rate should be attained 
in all states at the same time. In this way, the 
sales taxes can be increased gradually and uniformly 
in each state until the final maximum is reached, 
thereby eliminating most of the objections advanced 
against this method of taxation, and at the same time 
educating the people to accept this radical and nec- 
essary addition to our taxing system. 


Editor’s Note.—IJn Part I of Mr. Waits’ article, 
published in the October issue of THE Tax MaGaZINE, 
a statement was made, in commenting on the difficult 
revenue situation faced by many cities, that great cities 
like Chicago, Philadelphia, and Detroit are defaulting 
their obligations. This statement was not intended to 
refer to bond payments, none of these cities having 
defaulted bonded indebtedness. Mr. Waits states that 
he had in mind arrearages on current obligations, such 
as salaries of school teachers, policemen and other 
public employees. 


Illinois Minimum Franchise Tax on Foreign 
Corporations Held Invalid 


HE minimum franchise tax provisions of Sec- 

tion 107 of the General Corporation Law of the 
State of Illinois was declared unconstitutional by 
the State Supreme Court of Illinois in a decision, 
rendered on October 22, 1932, in the case of St. 
Louis Southwestern Railroad Company v. Stratton, 
Secretary of State. 

By the provisions of Section 102 of the General 
Corporation Act of Illinois both domestic and foreign 
corporations are required to make annual reports to 
the Secretary of State in February of each year, 
showing the amount of property located and busi- 
ness transacted in this State during the preceding 
calendar year. From this report the annual license 
fee or franchise tax is computed and assessed by the 

(Continued on page 432) 
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VER since the first government imposed the 
first tax, men have been playing an unfinished 
rondo in which the theme of tax evasion fol- 
lows directly upon the imposition of new taxes, which 
strive to overtake the evasions. Congress in 1913, 
simultaneously with the placing of a surtax for the 
first time on personal incomes, sought to forestall, 
at least in part, the usual aftermath of new taxes 
by incorporating in the law the an- 
cestor of Sec. 104 of Revenue Act 
of 1932. 

Sec. 104 and its predecessors were 
designed to prevent the taxpayer 
from interposing the fiction of the 
corporate entity between his true 
income and the collection of the 
income tax thereon. Where the 
Government demands a levy of only 
1334 per cent on the income of a 
corporation, no matter how large it 
may be, but requests the private 
individual to pay over as much as 
55 per cent of his income, it is a 
facile observation that individuals 
may save a substantial portion of 
their income annually if they are 
content to let it accrue in the coffers 
of a privately owned but legally 
distinctive organism, the corpora- 
tion. Especially is this true if the 
income of such a corporation is de- 
rived from the dividends of other 
corporations and therefore is not 
taxable at all, or the charter of 
such corporation was obtained from a foreign nation 
which places no tax on corporation income. -The 
extent to which payment of taxes may be dispensed 
with by utilization of the corporation, in the absence 
of adequate statutory provision, has caused the Gov- 
ernment perturbation and given some taxpayers sat- 
isfaction. 

Once the corporation has accumulated its surplus, 
a number of means are available to the stockholder 
to derive beneficial enjoyment from it without sub- 
jecting himself to the high rates of the surtax. He 
may simply wait until the tax rates are reduced, 
if ever. He may draw dividends in such years when 
income from other sources is unavailable, and thus 
be subject to a lower tax rate. He may find it ad- 
vantageous to liquidate the corporation and pay a 
capital-gains tax on the proceeds. He may dis- 
tribute it, in the form of shares, to his family or 
friends as a gift. Or, he may let the accumulation 
lie until he dies, when only the estate tax will be 
imposed. All these devices are at hand for the stock- 
holders of domestic corporations; others may be util- 
ized when a foreign organization is used. 


* Of Columbia University School of Law, New York, N. Y. 
1Section 23(p) of the 1932 Revenue Act. 


Accumulation of Surplus to 
Evade Surtaxes 


By SEYmMour J. GRAUBARD * 
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The tax returns for 1929 show that some 40,000 
people would have been interested in accumulating 
part of their incomes as a means of lessening their 
taxes.2, Although they constituted only .96 per cent 
of the taxpayers for that year, they had an aggregate 
income of $6,000,000,000 or 24 per cent of the ‘total, 
and paid $814,000,000 in income taxes, 81 per cent of 
the total. And it may be stated as a matter of proba- 
bility that these returns are incom- 
plete, that many person who should 
be included therein have not been, be- 
cause they have made successful 
utilization of the corporate device 
in computing their incomes. To 
exact from these people, who have 
the means to employ the best minds 
to safeguard their interests, the full 
measure of their debt to the Gov- 
ernment requires effective legisla- 
tion and administration thereof. 
How Congress and the Treasury 
Department have worked on this 
problem, achieved success or met 
failure, and how such failure may 
be avoided in the future will be 
herein discussed. 


II 


Sec. 104, or its forerunners, has 
been present in every income tax 
statute from 1913 to date, but the 
efforts of legislators to find a vital 
spot in the corporate shield have 
altered its terms and scope from time to time. Thus, 
the original provision merely added on to the in- 
come of the taxpayer for the purpose of taxation 
the distributable surplus of any corporation “formed 
or availed of for the purpose of preventing the im- 
position of such tax * * *”. It was, in effect, 
a levy directly upon the stockholder’s income, with- 
out the attachment of any additional penalty, and 
arrived at simply by ignoring in toto the theory of 
a separate corporate entity. It is a far call from 
the 1913 statute to the one of today, but in its transi- 
tion it has always retained certain significant fea- 
tures. 


The law in force today (Revenue Act of 1932) is 
stated as follows: 


Sec. 104. Accumulation of Surplus to Evade Surtaxes 


(a) If any corporation, however created or organized, is 
formed or availed of for the purpose of preventing the im- 
position of the surtax upon its shareholders through the 
medium of permitting its gains and profits to accumulate 
instead of being divided or distributed, there shall be levied, 
collected, and paid for each taxable year upon the net in- 





2 Figures based on official statement of returns. Only those indi- 
viduals with incomes of over $50,000 were thought to be able to derive 
material benefit from evading the surtaxes through use of the corporation. 
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come of such corporation a tax equal to 50 per centum of 
the amount thereof, which shall be in addition to the tax 
imposed by Section 13 and shall be computed, collected, 
and paid upon the same basis and in the same manner and 
subject to the same provisions of law, including penalties, 
as that tax. 


(b) The fact that any corporation is a mere holding 
or investment company, or that the gains and profits are 
permitted to accumulate beyond the reasonable needs of 
the business, shall be prima facie evidence of a purpose to 
escape the surtax. 


(c) As used in this section the term “net income” means 
the net income as defined in Section 21, increased by the 
sum of the amount of the dividend deduction allowed under 
Section 23 (p) and the amount of the interest on obliga- 
tions of the United States issued after September 1, 1917, 
which would be subject to tax in whole or in part in the 
hands of an individual owner. 


(d) The tax imposed by this section shall not apply if 
all the shareholders of the corporation include (at the time 
of filing their returns) in their gross income their entire 
distributive shares, whether distributed or not, of the net 
income of the corporation for such year. Any amount so 
included in the gross income of a shareholder shall be 
treated as a dividend received. Any subsequent distribu- 
tion made by the corporation out of the earnings or profits 
for such taxable year shall, if distributed to any share- 
holder who has so included in his gross income his distribu- 
tive share, be exempt from tax in the amount of the share 
so included. 

Most significant of the statute’s features are its 
scope and its punishment. Purpose is the dominant 
criterion of its objectives; a penalty tax, amounting 
to as much as fifteen times the normal levy,' is its 
reprisal. Those are the teeth of the statute, but 
present conditions have shown that they are not 
capable of chewing the elastic schemes devised by 
ingenious counsel today. 


From the outset the enforcement of the statute 
has been hampered by its own terms. It is punitive 
in form and intent; it is meant to threaten evaders 
and to chastise evasions in somewhat the same man- 
ner as criminals are punished. But the difficulty 
arises that the practices it proscribes cannot be dis- 
tinguished from the lawful socially desirable uses of 
the corporation, save by the proof of their conjunc- 
tion with a wrongful purpose. Thus it is harder to 
convict under the statute than in criminal cases, 
where the incriminating act itself is usually defi- 
nitely anti-social. It must be considered that, not 
the acts of the suspect corporation, but the subjec- 
tive motivation behind those acts, is the only stimu- 
lus to the application of the statute. Everybody 
is presupposed to know the law. However, it is 
most difficult to prove that, despite the knowledge 
of the heavy penalty involved, the directors of the cor- 
poration still purposed to use it in the prohibited 
manner, especially when the taxpayer is entitled to 
the benefit of the doubt.‘ 


To aid in the enforcement of the statute, provi- 
sions have been inserted that place the burden of 
proving lack of “purpose” upon the taxpayer. Such 
are the three presumptions of “mere holding, com- 
pany, mere investment company, and unreasonable 
accumulation of surplus.” But such “prima facie 
evidence of a purpose to escape the surtax” is not 
of great force. As a practical matter, only an or- 
ganization with an unreasonable surplus can be held 


*Dohr, “Section +h = ieroecetions Worry?” 6 NatIonaL 
Income Tax MaGazine 169, May, 1 


928. 
4 United States v. Merriam, 263.U. S. 179, 44 Sup. Ct. 69, (1923). 
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subject to the tax: it is impossible to prove illegal 
purpose when there are no indicia of such illegality. 
And it is only after the Government has proved that 
the accumulation is unreasonable that the taxpayer 
must prove good faith and innocence of mind. Were 
the presumption not present, the procedure in the 
court would not be materially different. Likewise, 
the burden on the taxpayer of proving that a hold- 
ing or investment company has not been wrongfully 
used is of little weight. In fact, the wording of the 
statute hampers rather than helps enforcement; it 
has the effect of focusing the suspicions of the Treas- 
ury upon such organizations to the exclusion of cor- 
porations doing some active business. That such 
companies would be more likely to be within the 
statute than others is conceded, but the Treasury is 
capable of directing attention to them itself without 
the need of the statutory clause. One of the results 
of the clause may- be to make the courts feel, in 
interpreting the statute, that Congress intended 
greater leniency toward productive businesses. Such 
a tendency would be unfortunate, as it would assist 
evasion. Although it is more difficult to prove in- 
tent to evade in the case of manufacturing or realty 
corporations and the like, there should be no ob- 
jection to penalizing anyone found within the stat- 
ute. 


An effect of the presumptions clause is seen in the 
result of the following case, which was decided by 
a Committee on Appeals and Review of the Treas- 
ury Department in 1921. It should be noted that 
the committee was not influenced in its decision by 
the penal nature of the present law, as the case arose 
under the 1913, 1916 and 1918 Acts and presented 
simply the question whether the surplus of the cor- 
poration should be taxed to the stockholders as per- 
sonal income. The factual set-up was as follows:* 


The M Corporation was formed in 1898 to take 
over and manage the business of partners A. and B. 
A. died in 1909 and his interest passed to B. and 
B.’s children. The M Corporation managed real 
estate properties and owned a controlling interest in 
the N Corporation. Its surplus was invested annu- 
ally in additional securities. With x as its capital 
equivalent, its financial statement for 1913-1918 
read: . 


Net Dividends Charged to Total 
Year Profits Paid * Surplus Surplus 
1913 3Y4x 134x Y4x 44x 
1914 4Y4x 13%4x 2x 46x 
1915 61x 24x 3x 49x 
1916 10%4.x 3x 614x 5614x 
1917 7¥4x 3x 33x 60x 
1918 53%4x 3x 23%4x 62x 


* An average of 37 per cent of net profits was paid out in dividends. 


The committee found that the M Corporation’s 
activities in real estate were significant in showing 
lack of fraudulent intent, and found it not within 
the statute. It is noteworthy that the corporation 
engaged in no manufacturing or trading and that, 
except for its management of some realty properties, 
its activities were similar to those of the ordinary 
investment or holding company. It was further 
found that the policy of the corporation in declaring 
dividends was “conservative” and therefore not sig- 


5A. R. R. 475, 4 C. B. 227 (1921). Figures presented are not exact. 
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nificant in showing an intent to evade, but, rather, 
the reverse. In the light of the excellent earnings 
of the defendant, such analysis serves to show the 
folly of trying to reach the “purpose,” rather than 
the accumulation itself. No sufficient reason can 
be found in such a case for not permitting the gov- 
ernment a share in the accumulated profits, which 
even on a 1913 base amounted to two-fifths of the 
entire capital. 

The case of Kales v. Woodworth ® suggests a con- 
venient basis for evasion on a larger scale. The 
Ford Motor Co. in 1916 had a capital of $2,000,000 
and a surplus of $112,000,000 of which $52,000,000 
was incash. A minority of stockholders then brought 
action against the company to force a dividend dec- 
laration which, by order of the court, was finally 
declared in 1919.7 In a suit by a stockholder to 
reduce the tax assessed upon such dividend on the 
ground that it was part of an unlawful accumula- 
tion and therefore taxable as in the years accumu- 
lated,® the court held that there was not sufficient 
proof of accumulation to evade and gave judgment 
for the defendant; certiorari denied. Reasoning along 
the lines that the tax was primarily a penalty for a 
wrongful intent and that the Ford Motor Co. had 
sufficient reason otherwise to accumulate a surplus, 
the court said that the Government could not have 
applied the statute to the corporation’s earnings, 
despite the fact that the accumulation was such as 
to warrant a court order of distribution. 


It is possible but not probable that a corporation 
will amass a huge surplus without being influenced 
to some degree by the idea of saving money, which 
otherwise would have to be paid over to the Fed- 
eral Government. Many investments of corporate 
gains into fixed capital must be actuated by such 
a thought. Where distribution of profits is fore- 
stalled by the two-fold idea of expansion and tax- 
saving, can Section 104 be applied? On the basis 
of Kales v. Woodworth, supra, the answer seems to 
be in the negative. It is true that the facts fit into 
the literal meaning of the statute—“‘any corporation 
* %* * formed or availed of”’—but the courts of 
necessity must feel hesitant to probe into minds of 
stockholders to determine whether their motives in 
accumulating were primarily to evade taxes and sec- 
ondarily to expand, or vice-versa. In either case, 
it is submitted, the tax should be imposed as a 
matter of sound economic principles: not the penalty 
tax, but the usual levy on the gains of individuals. 
To some extent such theory has been adopted in 
England.® Unfortunately there are no reported cases 
in which manufacturing companies have had to de- 
fend themselves against the imposition of the heavy 
penalty which now marks the statute. The one re- 
ported instance in which the penalty was sought 
to be applied involved a realty-investment corpo- 
ration. 


United Business Corporation v. Commissioner 
arose under Sections 220 of the Revenue Act of 1918 
and of the Revenue Act of 1921: the former pro- 
vided for returns as in a personal service corpora- 
tion and the latter for a penalty tax of 25 per cent 

6 32 F. (2d) 37 (1929); Circuit Court of Appeals. 


1 Dodge v. Ford Motor Co., 204 Mich. 459, 170 N. W. 668 (1919). 
8 Cf. 1913 Act. 
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of the corporate income. The company was formed 
early in 1920 with a capital of $1,947,500 and with 
a stock issue of 19,475 shares, all of which were 
in the control of one Smith.“ On organization the 
sole assets of the corporation were two office build- 
ings which were transferred to it by Smith in ex- 
change for stock. There was no question raised 
of the legality of purpose for which the corporation 
was formed: Smith was a sick man and wanted to 
make it easier to dispose of his property in case of 
his death. The two buildings had a value of 
$2,000,000 and were subject to a mortgage of $700,000. 
No dividends were paid by the corporation in the 
two years following its formation, the gains and 
profits being put into surplus allegedly to pay off 
the mortgage. Had that been as far as the corpo- 
ration’s transactions went, the statute might never 
have been invoked or applied, but Smith’s further 
actions were more dubious. Late in 1920 he trans- 
ferred $450,000 of his personal security holdings to 
the corporation; in 1921 he added $400,000. The 
effect of these conveyances was to reduce his in- 
come from dividends from $80,000 in 1919 to $3,500 
in 1921, for he received no dividends from the de- 
fendant. Smith went further. He borrowed from 
the corporation $236,000 in 1920 and at the close of 
1921 he was in its debt to the sum of more than 
$600,000. To provide funds for these loans the cor- 
poration was forced to borrow $165,000 in 1920 and 
some $300,000 more in 1921. The bookkeeping re- 
sult of these transactions was to give Smith no tax- 
able income from the corporation for the years in 
question, and to show that the defendant had no 
funds available for distribution, all its capital being 
invested in active business. The Board of Tax Ap- 
peals held that, though there was sufficient doubt 
of Smith’s purpose in 1920 to prevent the imposition 
of the tax for that year, the facts proved were suf- 
ficient to establish the illegal intent behind the use 
of the corporation for 1921 to apply the penalty. 
A strong dissent, subscribed by two members of the 
Board, urged that the statute should not be invoked 
on the ground that the mortgage was nearly due and 
that the securities given the corporation were needed 
to discharge it. The minority took the position that 
accumulations should not come within the statute 
if they were to be utilized for a reasonable business 
purpose, in the instant case, the payment of the 
mortgage. 

Two tests of the applicability of the statute were 
suggested by the opinions: subjective intent and ob- 
jective reasonableness. The statute clearly calls for 
the former, although it suggests the latter in deter- 
mining its existence. In making a presumption of 
purpose, unreasonable accumulation, the test, instead 
of the purpose itself, the minority was guilty of 
misinterpreting the statute, no matter how desirable 
to the public polity their view might be. But even 
if its analysis had been the correct one, it erred in 
its determination of what are “reasonable accumu- 
lations.” 

® David Carlaw & Sons, Lid. v. Inland Revenue Commissioners 
S. C. 870, 1926; 1926 L. T. 623. Held: Regardless of intention to avoid 
payment of super-tax, failure of company to make distribution of reason- 
able part of re for the year made Sec. 21 applicable. 


19 BTA 809 (1930). 5 : 
11 Two minority stockholders with one share apiece ignored by court. 
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It is submitted that the accumulation of corporate 
profits to discharge a mortgage debt, incurred prior 
to the acquisition of the, mortgaged assets by the 
corporation, is not such a reasonable accumulation 
as to excuse the payment of taxes thereon by the 
stockholders, or by the corporation for them, and 
that a contrary holding would open the door to a 
simple method of tax evasion without any fear of 
being subjected to the statute. To illustrate: 


Mr. X forms the A Corporation. He transfers to 
it $100,000 with which it purchases apartment houses 
of the value of $1,000,000 with mortgage encum- 
brances to the extent of $900,000, due in twenty 
years. The property gives A Corp. a net income 
of $10,000 a year, but no dividends are declared in 
the course of the next twenty years, as it is neces- 
sary to provide for the forthcoming maturity of the 
mortgages. At the expiration of the twenty years 
A Corp. pays off some $300,000 of the mortgages, 
renews the balance for another twenty-year period, 
and continues to accumulate for the next maturity 
date. Sound business practice? Beyond doubt; 
every conservative business man would feel inclined 
to adopt a similar policy, if he could afford it. Mr. 
X need not buy real estate to achieve this result; 
he can get the same result by purchasing a factory 
or a railroad heavy in debt to bondholders. It is 
even conceivable that he will have A Corp. buy 
securities in the stock market on the strength of a 
long-term loan, backed by his personal signature if 
necessary. All objective tests of determining intent 
in such a case fall down, once it is conceded that 
an accumulation need only be made for a reasonable 
business to be outside the scope of the statute. It 
may be pointed out that the corporate debt device 
for evading the surtax is not confined to debts in 
existence at the time the corporation came into 
being, but may be utilized with every expansion of 
the organization.’* Of all the methods of evasion 
this is the most difficult to detect. It is impossible, 
for obvious reasons, to estimate how many millions 
of dollars are withheld from the Treasury every year 
by its use, without including the millions saved in 
legitimate amortizations of corporate debts. To im- 
pose a tax on all such accumulations would go be- 
yond the objectives of Congress in the present 
legislation, as well as disrupt the present settled 
theories of the corporate entity. As a practical mat- 
ter a remedy better than none at all may be had by 
making all such accumulations presumptively within 
the statute and by leaving it to the owners of the 
company to disprove evasion.* At trial the Treas- 
ury might submit for the consideration of the court 
such matters as the percentage of return on the in- 
vested capital, the proportion of the maturing debt 
to the paid-in capital, and the duration of the period 
of accumulation before discharge of the debt. That 
it should be necessary to lay down rules to deter- 

2 Thus, if a going concern borrows $1,000,000 for a ten-year period 
in order to purchase new properties or machinery in a general plan for 


expansion, it would be forced to accumulate some of its surplus, if any, 
for the next few years. 

1%3In general, corporations under the Federal law are treated as 
distinct entities. Legislation, which would look through the company 
to its shareholders and tax the former for amounts due from the latter, 
is opposed to domestic commercial principles. England, where statutes 
need not be framed with an eye to their constitutionality, itself has 
imposed such a tax only on the smaller corporation and in the excep- 
tional case. : 

14 Proposed statute follows in Part II of this paper. 
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mine rules is indeed unfortunate, but where the law 
sets out to penalize a state of mind, and the mind’s 
ingeniousness attempts to escape such penalty, con- 
volutions are inescapable. 


Another aspect of the United Business Corporation 
case shows the inefficacy of “loans” from a “private” 
company to its owner as a means of evasion. Had 
Smith been content merely to transfer his securities 
to the company and to allow its income to accumu- 
late, it is likely that the tax would not have been 
levied. Sufficient doubt as to the purpose of the 
accumulation itseli—whether to evade the surtax or 
to provide an amortization fund—existed to forego 
application of the statute. But Smith felt impelled 
to make personal loans from the corporation, a com- 
mon practice in such circumstances and one well 
known to the administration. Such a transaction 
alone suggests that the corporation is being availed 
of as a personal tool; when combined with other 
dubious items of business, it is almost certain of 
detection. Such a loan is either legitimate or fraud- 
ulent; in most cases the history of the corporation 
is decisive as to its quality. On the whole, if a 
man’s income is big enough to pay for devices of 
evasion, he should feel that it is big enough to allow 
a genuine accumulation of the moneys involved. To 
attempt to retain both the unpaid taxes and the 
beneficial enjoyment of the income puts too great 
a strain upon the credulity of the Treasury and the 
courts.%* Where income is distributed under the 
cloak of a loan, it is per se evidence that the cor- 
poration is being used for a wrongful purpose; and, 
once the character of the loan is determined, no fur- 
ther analysis of intent is necessary. That, rather 
than the effect of a simple accumulation, is the addi- 
tion to the law that the principal case makes. Com- 
plex transactions and skilled accounting may help 
disguise the true nature of a corporate loan; but once 
its real essence is discovered, such stratagems serve 
the Government, and not the taxpayer, in court.?” 


(Continued on page 424) 


% “Had it confined its activities to the operation of these buildings, 
declaring no dividend during the years 1920 and 1921, but permitting the 
surplus income to be accumulated, it would: seem clear that upon the 
record made before us with respect to real estate conditions in Seattle 
affecting these buildings, the corporation would not have fallen within 
the provisions of section 220.”—excerpt from majority opinion. 


16 Jacobs v. Inland Revenue Comrs., 10 Tax Cas. 1 (1925): Appel- 
lant was the controlling shareholder of five limited companies. rom 
time to time he withdrew from the business of each of the companies 
sums which he used to finance the pane of premises to be occupied 
by himself personally, trading as a firm. The companies had the power 
to make such loans, and some of them were formally ratified at company 
meetings; they were unsecured. No dividends were ever declared. eld 


—the loans were not genuine, and were to be treated as income to the 
appellant. 


11 Endowment Co. Ltd. v. Inland Rev. Comrs., 14 Tax Cas. 353 
(1929): Appellant company was formed in 1918 by a husband and wife 
who held all the shares except five one-shilling shares. The only busi- 
ness that the company carried on was the issuing of endowment policies 
and the management of the funds received by way of premiums for such 
policies. The few policies issued went to the husband and wife in 1918 
and 1919, payable in 1928 and 1929. Some of the policies were sur- 
rendered after a few months, and there remained only four, the con- 
sideration for each of which had been the transfer in one amount as a 
lump sum premium to the company National War Bonds of a face value 
equal to the amount assured by the policy. Under these policies the 
company undertook to repay the sum assured “together with any bonus 
which at the time of payment will be attached to the policy.” There 
was no provision in the policies or in the company’s articles giving the 
policy-holders a title to any share of the company’s profits. The com- 
pany each year “appropriated” to the account kept for each of the poli- 
cies an amount approximately corresponding to the interest on the bonds 
transferred as the premium for such —_ and made corresponding 
investments, which were treated as held against the policy. Held—the 
interest of the company was income for the purposes of Section 21, 


(Footnote 17 continued on page 424) 
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HE tax issues to be met by the Congress that con- 

venes in less than a month are rapidly taking form. 

Chief of the issues is upon whom the electricity tax 
burden shall be placed. It will be recalled that this tax 
was dropped in the legislative hopper by Senator Norris 
during the last of May shortly after Secretary Mills had 
rushed up to the Capitol looking for $225,000,000 more to 
balance the budget. The Norris tax, which passed the 
Senate, was laid upon “energy sold by privately owned, 
operating electrical power companies.” 


_ The House and Senate conferees rewrote this tax, shifting 
it to the consumer, and exempting electricity used for in- 
dustrial purposes. The sudden change, for which neither 
group of conferees had been given direct authority, nearly 
defeated the conference report in the Senate. Many ob- 
servers believe that only the widespread pressure from the 
public to balance the budget and the desire of Senators to 
end the tedious session saved the day. 


Senator Norris immediately prepared a rider amendment 
putting the burden back on the producer, and threatened 
to attach it to any Revenue amendment offered in the 
Senate. H. J. Res. 429, amending Section 625, did swing 
through the Senate, but Senator Smoot was forced to carry 
H. J. Res. 448 and 435 around in his pocket for the rest of 
the session, although both resolutions had passed the House, 
because of the fear of a prolonged power fight. 


The battle lines are closely drawn now, and the first 
amendment to come over the Senate horizon is to be a 
signal for the sharpshooting to begin. 


Another angle of the attack on Section 616 may be a 
vigorous protest from the farm groups over the refusal of 
the Bureau of Internal Revenue to rule that electricity 
used for farm work is used “industrially,” rather than 
“domestically or commercially.” David E. Lilienthal, mem- 
ber of the Wisconsin Public Service Commission, has urged 
the farmers to fight this ruling. He points out that current 
used by printers is considered to be exempt, although if 
used to run milking machines and farm pumps it is not. 
Congress will also perhaps be asked to legislate on the 
Bureau ruling taxing minimum electricity charges, even 
though the charges do not represent current actually used. 


The check tax, big revenve and controversy producer, 
will cause almost as much difficulty as the electricity tax. 
Although much of the furore over it has quited down, the 
pot of protest is still simmering, and the lid may be blown 
off in December. This tax has averaged about $3,500,000 
a month, less than 50 per cent of the estimated yield. The 
American Institute of Banking and Commercial Stationers 
estimate a decrease of 30 per cent in the use of bank checks, 
and many small banks are complaining that the levy has 
caused a drain on their ready cash. Numerous bills were 
introduced ‘in the last session of Congress for the repeal 
or modification of this impost, and they will be called up 
before the session is very old. 


Of course there will be a real attempt made to use the 
present failure of the 1932 Act as a revenue producer to 
swing through the sales tax. Some of the vigor will be 
taken out of this attack, however, if the Treasury expecta- 
tion that the October and November returns will be up to 
estimated yields is realized. The present indications are 
that the revenue will pick up considerably during these 
months, due largely to the exhaustion of the stocks of 
taxable goods laid in before the 1932 Act became effective. 


The pressure of other business, coupled with the vigorous 
opposition such an attempt will arouse, may be sufficient 






to defeat the “sales-taxers” in committee. They are eager, 
however, to carry the battle to the floors of Congress, 
because they hope that many of the lame-duck Congress- 
men, who opposed the levy last year for political reasons, 
will now feel free to favor it. They also realize that there 
are many reasons for concentrating on the 72nd Congress, 
rather than for waiting until a special session is called or 
until the 73rd Congress meets in December, 1933. One 
reason is, that with Chairman Collier out of the Mississippi 
race, Charles R. Crisp of Georgia defeated, and Henry T. 
Rainey of Illinois a possible Speaker of the House, the 
mantle of chairmanship of the powerful Ways and Means 
Committee may descend on the shoulders of Robert 
Doughton of North Carolina. Mr. Doughton, it will be 
remembered, was the leader mainly responsible, together 
with LaGuardia of New York, for overthrowing the House 
Committee sales tax bill. The influence he could wield 
as chairman of the Ways and Means Committee would not 
be helpful to the “sales-taxers.” 

“Beer by Christmas” is the slogan of those who believe, 
with Governor Ritchie of Maryland, that modification of 
the Volstead Act points the way out of the financial morass. 
Estimates of revenue to be derived from beer vary from 
$250,000,000 to $500,000,000. Thus prohibition and taxes 
will be linked in the short session, with the beer fight 
looming as one of the most important dealing with revenue 
matters. : 


General is the disappointment over the failure of the 
increase in first class postage rates to solve the problem 
of the postal deficit. While revenues from the 50 per cent 
boost of rates have been flowing in, little substantial gain 
has been made. Strenuous efforts will be made by legis- 
lators to repeal Section 1001. 


Hearings on Overlapping Taxes 


Food for thought for tax legislators will also be the 
forthcoming report of the special House Committee on 
Double Taxation, which hopes to begin public hearings, on 
the proper relationship between state, Federal and munic- 
ipal taxes between November 10 and December 15. This 
Committee, of which Fred M. Vinson of Kentucky is chair- 
man, has undertaken to survey the entire field of taxation 
with a view to removing inequalities, duplications and un- 
necessary complexities. 


The work of this committee has been largely carried 
on by the staff of the Joint Committee on Internal Reve- 
nue Taxation. Its program, the first part of which is 
nearing completion, includes (1) the publication of a report 
summarizing and charting all Federal, state and local 
taxes, with notations of duplications, arguments favoring 
their elimination by one agency or another, and sugges- 
tions from state officials; (2) public hearings to obtain the 
views of those interested in tax questions, and (3) recom- 
mendations, buttressed by the tax facts collected, for the 
equalization of the tax burden. 


One of the most important problems into which this com- 
mittee is delving concerns the degree to which the Federal 
or state governments may impose tax burdens on the other. 
The law is hopelessly confused on this question, as is il- 
lustrated by the present controversy between the Revenue 
Bureau and many states on the application of the admis- 
sions tax to athletic contests conducted by strictly state 
colleges and universities. 

The tentative program of the Committee on Double 
Taxation follows: 
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PART I. PROGRAM TO BE COMPLETED BY NOVEMBER 10, 1932 


“It is suggested that the following facts be first ac- 
cumulated :— 


1. Chart showing every form of Federal tax and in the 
case of each tax the name of each state imposing a like 
or similar tax. 

2. Chart for each form of Federal tax, including a brief 
description of such tax and a description of the taxes of 
a like or similar character imposed by the states. 

3. Chart for each state showing the taxes in force in 
— state, whether collected by state, city, county, or town- 
ship. 

4. Chart showing purposes for which taxes collected by 
the Federal Government and states are expended. 

5. Table showing the total Federal and state and local 
taxes collected from the inhabitants of each state, classi- 
fied by general forms of taxes. 

6. Table showing the per capita tax burden by states. 

7. Table showing the percentage tax burden by states 
in proportion to the estimated wealth and gross income of 
each state. 

8. A series of graphic charts, showing the principal facts 
brought out in items 1 to 7. 

9. A list of all taxes imposed by Federal, state and 
local governments and by the principal foreign countries. 

“Following the compilation of these facts, a preliminary 
report should be prepared of which the following may serve 
as an outline:— 


A. Summary or Synopsis 
(General condensed statement of principal facts and com- 
ments contained in report.) 
. Taxes imposed by both Federal and state governments 
1. General statement. 
2. Discussion of each tax on which duplication occurs. 
3. Arguments pro and con why Federal or state gov- 
ernments or both should occupy each particular 
tax field. 
Taxes imposed by the Federal Government only 
Taxes imposed by state governments only 
The inequality of the tax burden as between the various 
states 
Summary of suggestions received from the governors 
and taxing authorities of the states 
Appendix (containing charts and tables 1 to 9, in- 


clusive, and such other data as may be of value). 
PART II. HEARINGS 


“Hearings should be held between November 10, 1932 and 
December 15, 1932 for the purpose of obtaining the views of 
those interested in the taxation problems of the couritry 
and the simplification and improvement thereof. 

PART III. REPORT AND CONCLUSIONS 

“Tt is suggested that the following general subjects may 
be kept in mind for this report:— 

A. A discussion and summary of the results brought 
out at the hearings which have been held on the subject 
of Federal and state taxation and the overlapping thereof. 

B. A brief discussion of the different forms of taxation 
with comments thereon, including a discussion of the ad- 
vantages and disadvantages of such forms of taxation and 
their adaptability for imposition by Federal, state, or local 
governments. 

C. The effect of the different forms of taxation on agri- 
culture, business, trade, and industry. 

. A suggested division of objects of taxation between 
the Federal Government and the states, with the reasons 
for such division, and the method of effectuating it.” 

The deep interest taken in the work of the special com- 
mittee by state authorities indicates that cooperation be- 
tween the states and Congress to bring order out of the tax 
chaos will not be lacking. 

Supplementing the program of the House committee 
is the National Association of Attorneys General, which 
is making an extensive study of taxation, particularly from 
the angle of the constitutional relationship between the 
different tax agencies. A preliminary report prepared by 
Thomas E. Knight of Alabama indicated that only by close 
teamwork between national and state authorities can a 
broad formula to guide future legislation and court deci- 
sions be worked out. 

One of the factors which will bring local and Federal 
agencies together is tax evasion. The need of the strong 
arm of the Federal Government to prevent wholesale viola- 
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tion of state gasoline tax laws was suggested recently by 
the Federal Oil Conservation Board. This Board recom- 
mended an exchange of tax information between revenue 
agents and state authorities which would overcome a situa- 
tion with which the states alone seem to be unable to cope. 

The Board, composed of the Secretaries of War, Navy, 
Interior and Commerce, stated in part: 

“Not until complete information on all refinery ship- 
ments, intrastate and interstate, is coordinated, will a 
basis be laid for eliminating the tax evader as a major 
factor in depressing markets and decreasing State reve- 
nues. If the damage from this illegal source continues 
to increase, the remedy may ultimately be statutory au- 
thority for collection by the Federal Government at the 
refineries of taxes for such consignee States as desire 
to join in such a program.” 

It also recommended uniform laws better to facilitate tax 
collections. 


Bureau Rulings 


Few important rulings have been made by the Bureau 
of Internal Revenue during the past month. Most of the 
major questions, such as what constitutes manufacturing, 
and what relief, if any, state universities may have from the 
tax on admissions to athletic contests, are still being dis- 
cussed. The Bureau has been concentrating on the issu- 
ance of the 1932 Act consolidated returns and income tax 
regulations. 

The Consolidated Returns Regulations will probably be 
issued during November. They are now undergoing final 
review in the Treasury Department. It is doubtful if the 
Income Tax Regulations will appear before the first of the 
year, and perhaps not until close to February 1. 

One of the problems with which the Bureau has been 
confronted deals with the application of Section 620 to the 
tax or import duty on crude petroleum and derivatives, coal 
and coke, copper-bearing ores, and lumber. 

Section 620 provides that “no tax under this title [Title 
IV, in which are included the import levies] shall be im- 
posed upon any article * * * sold for use as material 
in the manufacture or production of, or for use as a com- 
ponent part of, an article to be manufactured or produced 
by the vendee which will be taxable under this title or sold 
free of tax by virtue of this section.” 

If this section includes in its scope the tariff items in 
the Revenue Bill, then petroleum imported into the country 
to be used in the manufacture of taxable gasoline or taxable 
lubricating oil, would not be taxable. 

The taxability of such petroleum seems to turn upon 
whether the Revenue Act levies a tax or a duty upon it. 
The Bureau of Internal Revenue informally considers, how- 
ever, that the exemptions of Section 620 do not apply to 
petroleum and the other imports, relying in part upon Sec. 
601 (b), which reads: 


“The tax imposed under subsection (a) shall be levied, 
assessed, and collected, and paid in the same manner 
as a duty imposed by the Tariff Act of 1930, and shall 
be treated for the purposes of all provisions of law 
relating to the customs revenue as a duty imposed by 
such Act * * *,.” 

It is true, however, that Section 620 makes no exceptions 
to its application except as to tires and inner tubes, and 
that Congress employed the word “tax” rather than “duty” 
in levying upon these imports. It is also doubtful whether 
the word “tax” is not broad enough to include “duty.” 
Section 23 (c) of the 1928 Revenue Act allows as deductions 
from gross income “taxes paid or accrued within the tax- 
able year * * *.” Art. 152 of Regulations 74 states: 


“Import or tariff duties paid to the proper customs 
officers, and business, license, privilege, excise and stamp 
taxes paid to internal revenue collectors, are deductible 
as taxes imposed by the authority of the United States, 
provided they are not added to and made a part of the 
expenses of the business or the cost of articles or mer- 
chandise with respect to which they are paid, in which 
case they cannot be separately deducted.” 


If the Bureau should be overruled by the courts, it is 
apparent that the attempt of Congress to lay a burden on 
petroleum imports would be frustrated, in so far as the 
imports used in the manufacture of other taxable articles 
are concerned. 
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Unwelcome news to many taxpayers and tax practi- 
tioners came in the announcement by the Bureau of In- 
ternal Revenue that “necessity for economy and drastic 
reduction in the appropriation for printing and binding 
for the current fiscal year,” made it necessary to dis- 
continue publication of the Internal Revenue News from 
and after the issue for the month of September, 1932. 

The Internal Revenue News, the first issue of which 
appeared in July, 1927, contained signed articles by special- 
ists of the staff of The Bureau of Internal Revenue and 
the Treasury Department. The articles were subjected to 
careful review, and opinions therein were valued as at 
least semi-official expressions on tax issues. 


Federal Revenues Far Below Estimates 


COLLECTIONS for the first quarter of the current 
fiscal year from the new taxes imposed by the Federal 
Revenue Act of 1932 were so far below expectations that 
even if somewhat larger revenues therefrom are realized 
after exhaustion of goods accumulated in anticipation of 
the excise taxes, the probability remains of a large deficit 
at the end of the current fiscal year. The substantial 
increase in income tax rates seems unlikely to much more 
than offset the shrinkage in incomes and corporation profits. 

During the first quarter of this fiscal year but one tax 
measured up to expectations. On account of more active 
security markets than had been anticipated the yield from 
the stock transfer tax exceeded Treasury estimates, but 
all of the other excise taxes were disappointing. The failure 
of the tax on wort, malt and other ingredients of “home- 
brewed” liquor to produce a tenth of the estimated amount 
suggests the probability that revenue from a tax on beer 
would fall far short of estimates made by opponents of the 
Volstead Act. The tax on the sale of automobiles yielded 
only about one-fourth as much as Congress expected it 
would. The tax on gasoline fell over 44 per cent short of 
the estimated revenue. Collections from the tax on ad- 
missions were about one-third below the estimate, and the 
yield of the tax on checks, as elsewhere noted, has averaged 
less than one-half of the amount anticipated when the new 
tax law was passed. 

For the first quarter of this fiscal year the government 
collected 358 million dollars in miscellaneous and income 
taxes, a decrease of $97,000,000 from internal revenue col- 
lections of the corresponding period of last year. 

With internal revenue receipts so far below expectations, 
customs receipts no less unsatisfactory and postal rates 
failing to produce anything like the 160 million dollars 
estimated, a gross deficit of around a billion dollars at the 
end of this fiscal year seems probable unless expenditures 
are greatly curtailed. 


Enormous Claims Against the United States 


Tz records of the Division of the Department of 
Justice having charge of the defense of claims against 
the United States in the Court of Claims show that during 
the year which ended June 30, 1932, the Court disposed of 
823 cases, involving $470,513,986, or the largest number of 
cases finally disposed of in that court during recent times. 
At the beginning of the previous fiscal year there were 
pending in the Court of Claims, 1,863 cases with specified 
claims aggregating $1,930,581,635. Five hundred and four- 
teen new cases were instituted during the year for total 
definite claims of $42,383,749, including cases restored to 
the docket and amended petitions increasing the amount 
of claims, a total of 1,576 cases involving stated claims to 
the amount of $1,521,208,727. This amount does not include 
the claims of certain Indians and claims in patent cases 
where no definite amounts claimed have been stated or any 
claims made for interest. 

The total amount of claims under pending cases during 
the year, with estimated amounts involved as to the prin- 
cipal and interest, computed under the present law, was 
$4,055,312,696. Of these, tax cases aggregated, principal 
claimed and interest, $80,785,352. Patent cases 41 actual 
claims with estimated interest $291,313,782; Indian cases, 
estimated claims and estimated interest, $3,538,455,859. 
There were also 777 actual claims in general and special 
jurisdictional cases, totaling $144,757,701. 

The total amount of judgments rendered against the Gov- 
ernment during the year was $5,503,534 in cases in which 
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recovery was sought in the aggregate amount of $470,513,986. 
The percentage of recovery in the current year was ap- 
proximately one per cent of the amount claimed. 

The total amount of the judgments entered in favor of 
the Government during the year on counter-claims was 
$1,591,691; costs were collected from unsuccessful claim- 
ants during the year in the amount of $2,400. Heretofore 
judgments in tax and some other claims have carried inter- 
est at the rate of 6 per cent. The Economy Act of 1932 
reduced the rate of interest to 4 per cent. 


Low Yield on Government Securities 


T= topsy-turvy condition of the financial markets is 
reflected by the low market value and consequent high 
yield available to purchasers of good-grade bonds but under 
the highest rating level, whereas United States Government 
issues of short maturity are in demand at prices which yield 
no income to maturity and in some instances the premium 
is so high that an actual loss will be incurred unless com- 
pensating privileges of conversion into new long-time 
issues are obtained. 

75,000,000 issue of United State Treasury bills, dated 
October 11, 1932 and maturing on January 11, 1933, was 
marketed at a discount of but .049 per cent. The Treasury 
realized 99.951, or on a basis which represented interest of 
less than 1/5 of one per cent per annum. 

Total new Federal Government security issues during the 
first nine months of this year amounted to $6,448,027,000, 
of which $2,858,997,000 constituted new debt. 


Farm Taxes Soar 


pae™ real estate taxes per acre in the New England 
states as a group increased 150 per cent between 1913 
and 1930, or from 41 cents an acre to $1.02, reported De- 
partment of Agriculture. Statistics are based on a survey 
of about 4,000 farms. 

In Massachusetts the increase: was 140 per cent above 
that in 1913. In Connecticut 202 per cent, Rhode Island 
184 per cent, Maine 155 per cent, New Hampshire 128 per 
cent, Vermont 161 per cent. 


New England Conference on Taxation 


HE Twentieth Annual Conference on Taxation 
under the auspices of The New England State 
Tax Officials Association was held at North Conway, 
New Hampshire, October 6 and 7, 1932. 
The conference resulted in many valuable ideas 
for meeting serious present-day tax problems. Fol- 
lowing was the program: 


THURSDAY, OCTOBER 6, 1932 
MORNING SESSION, 9:00 
ORGANIZATION OF CONFERENCE 
ADDRESS OF WELCOME 
RESPONSE ' 
Frank F. Davis 
President New England State Tax Officials Association 
APPOINTMENT OF COMMITTEES 
RECENT LEGISLATION AND CourT OPINIONS 
Commissioner William H. Blodgett for Connecticut 
Frank H. Holley, State Tax Assessor, for Maine 
Commissioner Henry F. Long for Massachusetts 
Commissioner John R. Spring for New Hampshire 
Commissioner — J. Merrill for New York 
Commissioner Frank F. Davis for Rhode Island 
Commissioner Erwin M. Harvey for Vermont 


AFTERNOON SESSION, 1:30 
Commissioner John T, Amey, Presiding 
Rounp-TABLE Discussion 
Conducted by Professor Robert M. Haig, 
of Columbia University 
Subject: “The Possibility of Relief for Real Estate” 
EVENING SESSION, 6:30 
President Frank F. Davis, Presiding 
ADDRESS 
Governor John J. Winant, of New Hampshire 

Control of State Expenditures by Budget Systems 


Mark Graves, 
Director of Budget, New York State 
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State Tax Systems 
Dr. Benjamin P. Whitaker, 
The Brookings Institute, Washington, D. C. 
The Expense of Welfare and Relief Work by States, Cities 
and Towns and the Control Thereof 
Frank Bane, 
Director, American Public Welfare Association 
FRIDAY, OCTOBER 7, 1932 
MORNING: SESSION, 9 :00 
Commissioner Henry F. Long, Presiding 
Suggestions for Alleviating the Tax Load 
Henry Herrick Bond, 
Chairman of Tax Committee of Associated Industries of Massachusetts 
Ammi Cutter, 
Counsel for Real Estate Association 
James Eastham, 
Counsel, Eastern Gas and Fuel Association 
AFTERNOON SESSION, 1 :30 
Frank Holley, State Tax Assessor, Maine, Presiding 
Suggestions for Alleviating the Tax Load (Continued) 
Henry F. Long 
Commissioner of Corporations and Taxation of Massachusetts 
Zenas W. 
Chairman, State Tax inst Pe a me Rhode Island 
William H. Blodgett, 
Tax Commissioner of Connecticut 
dgar C. Hirst, 
Secretary, State Tax Commission of New Hampshire 
Erwin M. Harvey, 
Tax Comissioner of Vermont 
BusINness MEETING 


Correction 


In the October number an account of the proceed- 
ings of the National Tax Association Conference at 
Columbus, Ohio, September 12-15, was published, in 
which statements as to resolutions adopted by the 
National Tax Association Conference prove to have 
been incorrect. 

No action was taken by the National Tax Associa- 
tion on a resolution expressing the opinion— 
that the existing Federal statutes “limiting, restricting and 
we believe in effect prohibiting states from imposing reasonable 
taxes in any form” upon national banking associations, and 
upon their shares in the hands of holders, should be amended, 
and that in lieu thereof Congress should enact a statute ex- 
tending to states the power to tax such associations “by 
the employment of such methods under their own systems 
of taxation as they may consider desirable, limited only 
by the provisions of the Fourteenth Amendment to the 
Constitution of the United States, provided that such taxa- 
tion does not impose a greater burden than is assessed or 
imposed by the taxing state upon the property, income 
and/or the shares of banks organized and existing by au- 
thority of the taxing state.” 

The National Tax Association, further, did not 
adopt the following resolution nor had any previous 
action been taken thereon: 

That in the opinion of this conference Section 5219 of 
the United States Revised Statutes should be so amended 
as to permit the states to tax national banks or the shares 
thereof or the income therefrom, according to such systems 
as they may consider desirable, provided that such taxation 
shall not be at a greater rate nor impose a heavier burden 
than is assessed or imposed upon capital invested in general 
banking business and the income derived therefrom. 

Moreover, no action was taken with the respect 
to a draft of a bill amending Section 5219 of the 
United States Revised Statutes. 

The resolutions erroneously credited to the Na- 
tional Tax Association were acted upon by a tax 
group,? whose membership, we are informed, includes 
some members of the National Tax Association, at a 
meeting held during the week of the National Tax 
Association Conference, but which in no way is affili- 
ated with the National Tax Association. 


1The Association of States on Bank Taxation. 
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Accumulation of Surplus to Avoid Surtaxes 
(Continued from page 418) 

If the income of ‘the corporation can be so dis- 
posed of as to make it impossible to declare a divi- 
dend, then Section 104 will not be applied, as purpose 
to evade will not be suspected and cannot be proven 
where the means of evasion are not present. Several 
methods of thus treating the annual gains and profits 
have been tried: a productive business may place 
its income back into the business for expansion ;** 
reserves for dividends,’® amortization,”° and sundry 
other funds may be set up;** loans to shareholders 
may be made ;”* or the corporation may increase its 
capitalization, transfer its surplus to capital and issue 
new shares. This last artifice is simple to accom- 
plish, but easy to trace. The department early saw 
through the plan and warned the collectors of rev- 
enue not to be misled by it.2* To make a long period 
of accumulation more difficult to trace the corpora- 
tion may reorganize from time to time in different 
states; but the method is risky: there is always 
present the chance that the department will investi- 
gate before the next reorganization occurs and while 
there is still a large surplus on the books. Tracing 
an accumulation may be made more difficult through 
the use of a joint-stock association or business trust 
instead of the more formally regulated corporation ; 
but the lack of personal immunity from debt prob- 
ably offsets such advantage, and they are just as 
susceptible to being taxed under the statute, as the 
regularly incorporated organization. 

(To be continued.) 


Significant Decisions of the Board 


of Tax Appeals 





Basis for Realty Sold in 1928 by a Surviving Co-tenant, 
Resident of Illinois——Basis for realty sold in 1928 by a 
surviving co-tenant is held to be one-half the purchase price 
plus one-half its fair market value at the time of the death 
of the other co-tenant. The co-tenants (husband and wife, 
residents of Illinois where tenancies by the entirety are not 
recognized) bought the realty in 1923, each paying one-half 


(Footnote 17 continued) 

It is a common practice for loans to be made by the owners of such 
“private” companies. In the cited case the income was taxed without 
any further evidence of personal service being present; if the husband 
and wife had actually borrowed the surplus of the corporation, the facts 
held against them would have been that much stronger. 

Inland Revenue Comrs. v. Sanson, 2 K. B. 492, 90 L. J. K. B. 627, 
125 R. T. 37, 8 Tax Cas. 20 C. A. (1921): Where J. S. sold business to 
a company and took in return 2499 out of 3000 shares; no dividend ever 
declared although huge profits made 1911-17; company made loans to 

S. as individual for which no security or interest was demanded; on 
winding up of the company in 1917, loans charged off as partial re- 
imbursement for turning in of stock ;—held, J. S. liable to super-tax on 
loans taken, despite fiction of corporate entity. 

18 Cf, page 418. 

2 A. R. R. 475, 4 C. B. 227 (1921). 

2 United Business Corp. v. Com’r., note (75). 

Eng.—Private company formed in 1915 to buy estate from H., who 
owned outstanding mortgages; H. owned all shares but two, which were 
owned by two other directors; provision in Articles of Association that 
no dividends were to be declared so long as there were outstanding 
incumbrances on the property; no dividends ever paid, but mortgages 
reduced from 238,000 pounds to 186,000 pounds, and company also ac- 
cumulated reserve of 80,000 pounds. eld, that income of company 
for 1924-6 shall be considered income of stockholders. : 

Eng. Stt.—Finance Act, 1927, c. 10, s. 31 (1) expressly provides 
that sums expended or peomes in redemption or repayment of any share 
or loan of capital or debt should be regarded as income available for 
distribution among the members of the company. 

2 Dohr, “Section 220—Should Corporations Worry?” NaTIoNaL 
Income Tax Macazing, p. 169, May, 1928. 

22 See page 418. 

23 Solicitor-General Mapes in I-2 C. B. 4 (1922). : 

* Sec. 1111(a)(2), 1932 Revenue Law: “The term ‘corporation’ 
includes associations, joint-stock companies, and insurance companies.” 
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the purchase price, title being taken as joint tenants. The 
husband died in 1926. “Upon the death of a co-tenant a 
new estate is taken by the surviving co-tenants, who thus 
acquire the moiety of the deceased person.”—Kathryn M. 
Wood v. Commissioner, Dec. 7742 [CCH], Docket 53879. 


Basis for Stock Received as a Dividend by Testamentary 
Trust.—Basis for shares of stock sold in 1927 and 1928 by 
the trustees of a testamentary trust is the original basis 
apportioned between old shares and new shares received 
as stock dividends, the total basis being reduced by 
amounts allocable to stock-dividend shares distributed to 
the life beneficiary, and the remainder being apportioned 
between the then old stock and the new stock subsequently 
received as stock dividends. It is held that there is no 
merit in the petitioners’ contention that the distribution of 
the stock dividends to the life beneficiary did not affect the 
basis and that such distributed stock should be ignored in 
computing the profit realized by the petitioners upon the 
sales in question, since under New York law the “stock 
dividends which represent earnings of the corporation sub- 
sequent to the creation of the trust are the property of the 
life tenant, while those that were earned prior to the cre- 
ation of the trust are the property of the corpus of the trust 
fund.” [From the opinion:] “While the property rights 
of individuals within the jurisdiction of the State of New 
York are determined by its laws, such laws ‘are not ulti- 
mately decisive in Federal income tax matters.’ [Cases 
cited.|”—Theodore W. Case and John Taber, Trustees Item 
IV, u/w of Willard E. Case |Deceased| Benefit of Dorothy 
Case Whitehouse v. Commissioner, Dec. 7744 [CCH]; Dockets 
No. 49394, 57601. 


Compromise Payments in Settlement of Litigation — 
Compromise payments made by a trust, created by a de- 
cedent, in settlement of litigation brought by heirs of the 
decedent who were not beneficiaries of the trust, such 
litigation attacking the validity of the trust, and its right to 
retain certain sums of money, are deductible by the trust 
as necessary and proper expenditures before determining 
the income distributable to the beneficiaries. This is true 
although the beneficiaries authorized the payments by the 
trustee. The same applies to legal fees paid to the attorney 
retained by the trust, but not to legal fees paid by the trust 
to the attorneys retained by the individual beneficiaries 
to protect their own interests in the trust. Such latter 
amounts are distributable income to the beneficiaries who 
may not deduct them as a business expense inasmuch as 
they are personal expenses.—Grace McBride Crile v. Com- 
missioner, Dec. 7740 [CCH], Docket No. 43136. 


Corporation Dissolution Through a Trust.—(1) Where a 
corporation was dissolved and under the laws of the State 
of Washington its assets were turned over to trustees in 
dissolution for liquidation and distribution (in 1925), it is 
held that this does not constitute a distributon to or a 
receipt of assets by the stockholders. 


(2) Where the trustees in dissolution (in 1925) conveyed 
the undivided assets to a national bank with trust powers, 
in trust for the purposes of liquidation and ultimate distri- 
bution to the stockholders, the transfer of the assets to the 
trustee was not a distribution to the stockholders. 

(3) Trustees in liquidation mentioned above should pre- 
pare and file a corporate return of annual net income for 
the entire year 1925, including therein the gross income 
received by the corporation prior to the time of the trus- 
tees’ appointment and also the gross income received under 
the supervision of the liquidating trustees. The action of 
the Commissioner in computing a deficiency for the period 
January 1 to January 12, 1925 (date the corporation was 
dissolved and its affairs were put into the hands of liquidat- 
ing trustees), was error, liquidation of the corporation’s 
affairs not having been completed on January 12, 1925.— 
Mrs. Grant Smith v. Commissioner; W. E. Hauser v. Com- 
missioner, Dec. 7768 [CCH], Dockets 43300, 43305, 43306, 
43301, 43302. 


Estate Tax.—The value of property acquired by the de- 
cedent and his wife as tenants by the entirety with funds 
of the decedent prior to the effective date of the Revenue 
Act of 1916 is part of the gross estate. The New York 
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law regarding estates by the entirety does not prevent the 
inclusion of such property as a part of the taxable estate. 

Upon the sale of real estate held by the decedent and his 
wife as tenants by the entirety and the acceptance of pur- 
chase money orders and bonds made payable to both, the 
estate by the entirety ended (see In re Thompson, 142 
N. Y. S. 1064), and since there is no estate by the entireties 
in personal property under New York law (see Jn re Baum, 
106 N. Y. 113), and there was no express declaration that 
the decedent and wife held the mortgages as joint tenants, 
the bonds and mortgages made payable to “Frank H. 
Dennis and Merry M. Dennis his wife,” were held in 
common, and each had a similar share or ownership 
therein. Slocum, 21 BTA 169, 173 (a Michigan case), fol- 
lowed.—Merry M. Dennis, as Executrix of the Last Will 
and Testament of Frank H. Dennis, Deceased, v. Commis- 
sioner, Dec. 7758 [CCH], Docket No. 50263. 


Income from Trust Estate—Where in Massachusetts a 
trust estate was created under which the wife of the testa- 
tor was given the net income during her life, and upon 
his death she elected to take under the will instead of 
claiming her statutory interest, it is held that she was not 
liable for income tax on amounts paid her by the trustees 
under the trust until there was thus returned to her 
amounts in excess of the value of her statutory interest at 
the date of her husband’s death. It is held, further, that in 
the circumstances of the instant case the entire amount 
paid her in 1928 was taxable income to her, she having 
prior thereto had returned to her by the trustees largely 
more than her statutory interest—Mary W. B. Curtis v. 
Commissioner, Dec. 7752 [CCH], Docket No. 54209. 


Interest Having Its Origin in Interest Paid by a State.— 
Interest received by a holder of the obligation of a private 
corporation, which interest was payable out of interest re- 
ceived by such corporation or its trustee from a State, is 
not excluded from gross income under Section 213 (b) (4), 
Revenue Acts of 1924 and 1926, as “interest upon the obli- 
gation of a state.” [From the opinion:] “The application 
of the doctrine goes no further than the holders of State or 
municipal obligations, and stops short of the holders of 
private obligations even although they be economically 
related to the state’s operations.”—Norfolk National Bank 
of Commerce & Trusts v. Commissioner; Norfolk National 
Bank of Commerce & Trusts, Successor to the Norfolk Na- 
tional Bank v. Commissioner, Dec. 7751 [CCH], Docket 
Nos. 48367, 48368. 


Interest on Condemnation Awards.—Interest paid by the 
City of New York on a condemnation award and received 
by petitioner as life beneficiary of a trust is not exempt 
from income tax under Section 213 (b) (4) of the 1926 Act 
as “interest upon a state obligation.” It is held that there 
is no merit in the petitioner’s contention that she should 
not be taxed at a rate of more than 1234 per cent of the 
amount of the interest received, upon the ground that the 
interest is in reality a part of the compensation received 
from the property and that inasmuch as the trustee paid 
a tax of only 12% per cent upon the profit realized from 
the sale of the property she, as life beneficiary, should not 
be required to pay a greater amount upon the portion of 
the compensation received by her. [From the opinion:] 
“As life beneficiary she was entitled to receive the income 
from the trust property and the trustees treated the amount 
of interest received as income and paid the same to her. 
As life beneficiary she was not the owner of the property. 
She only received from the trustee the income upon the 
property. We can see no reason for treating the interest 
income differently from the other income of the trust in 
the hands of the petitioner.”—Mary Lincoln Isham v. Com- 
missioner, Dec. 7745 [CCH], Docket No. 54694. 









COWAN & SON 
LEGAL AND COMMERCIAL PHOTOGRAPHY 


DAY AND NIGHT SERVICE 
PHOTOSTAT PRINTS 
75 FIFTH AVE., AT 15TH ST., NEW YORK, N. Y. 


ALGONQUIN 4-8510 NIGHT TEL. STILWELL 4-2243 


THE TAX MAGAZINE 
























WE ALL 
AGREE 


that the tax burden on 
real estate must be 
lifted, but how is it to 
be done? Ways and 


















































means are discussed in 














State and Local Tax Revision 


(Briefs, references and leading articles on all phases 
of the question) 




















and 
State and Local Tax Revision: 
Analytical Survey 


(Analysis of terms, indexed bibliography, questions 
and answers, charts and tables) 


All the facts and arguments in a nutshell. 
90c each postpaid. 


THE H. W. WILSON COMPANY 
950-972 University Avenue New York City 

























































































WE BUY AND SELL: 





















Lawyers Title 







Lawyers Mortgage 
Title Guarantee & Trust 
New York Title 


Prudence Company 














See us before buying or selling 


















JEWETT & SHEAN 


Members New York Curb Exchange 
25 Broad Street NEW YORK 
Telephone Hanover 2-4170 





426 THE TAX MAGAZINE 


“Net Loss” in the Case of an Affiliated Group of Corpo- 
rations.—(1) Tax-exempt income (interest on U. S. obli- 
gations) of certain members of an affiliated group should 
be applied to reduce the net loss of the group for 1923, and 
being in excess of the net loss of the group no amount 
should be carried forward as a net loss under Section 204 
of the 1921 Act and Section 206 of the 1924 Act. 

Van Fossan dissents. Black dissents, with full opinion in 
conformity with the petitioner’s contention “That the tax- 
exempt income of one member of an affiliated group may 
not offset and wipe out the net loss of another member so 
as to prevent its net loss from being carried forward and 
deducted from its income for a succeeding year.” [From 
the dissenting opinion:] “In my judgment, on the author- 
ity of Woolford Realty Co. v. Rose, 286 U. S. 319, recently 
decided by the Supreme Court, there is no such thing as a 
‘consolidated net loss.’ The proper way, in my judgment, 
is to determine the net income, or the net loss, as the case 
may be, of each constituent corporation.” Trammell agrees 
with this dissent. 

(2) Transferee liability is asserted as to the Crocker 
First National Bank of San Francisco for 1924 and 1925 
deficiencies of a transferor bank taxpayer, the Commis- 
sioner’s deficiency notice being held to be such as to give 
the Board jurisdiction. The deficiency notice did not assert 
any tax liability as to the other two petitioners so that the 
Board denies jurisdiction as to them. See Art. 1231 at 
7 1544.085 Vol. I. 

(3) Deduction for loss in 1923 representing decline in 
value of corporate stocks held by the transferor corpora- 
tion bank is denied. Worthlessness of the stocks was not 
established by evidence that the value of the stocks was 
written down pursuant to an order of the Comptroller of 
the Currency.—Crocker First National Bank of San Francisco 
(Successor) First Federal Trust Co., and East Waterway Dock 


& Warehouse Co. v. Commissioner, Dec. 7754 [CCH], 
Docket No. 39874. 


Abatement of Taxes.—Where collection of a 1917 addi- 
tional tax assessed in 1921 as to which a bond was executed 
on September 9, 1925, in connection with an abatement 
claim, the bond being conditioned “that the principal or 
surety, or both, shall pay to the collector so much of the 
amount of the claim as is not abated, together with pen- 
alties and interest thereon, as provided by law,” was barred 
by the statute of limitations, collection may be made under 
the bond, on the authority of U. S. v. John Barth Co. et al., 
279 U. S. 370. A finding of the Board of Tax Appeals that 
there was no deficiency for 1917 because the collection 
period had run did not have the effect of abating the addi- 
tional assessment within the meaning of the bond, but of 
declaring formally that, because barred, it was not collecti- 
ble-—Supreme Court of the United States in Gulf States 
Steel Company and National Surety Company v. The United 
States of America. No. 24. October term, 1932. This 
affirms Circuit Court of Appeals decision, 56 Fed. (2d) 43, 
which affirmed District Court decision, February 26, 1931. 


Basis for Determining Gain or Loss Upon Sale of Realty. 
—Upon sale of realty in 1925 by the surviving tenant by 
the entirety, the basis for gain or loss is the cost in 1915, 
although part of the cost was paid by petitioner’s husband 
and so much of the value of the property was included in 
his gross estate. Petitioner’s contention that the basis 
should be the part of the cost paid by her plus the value 
of her Hushand’s interest at the date of his death is not 
sustained. “There is no merit in the contention made that 
the imposition or the tax here would result in double taxa- 
tion. The two taxes [income and estate] differ in kind and 
incidence, and, as was said by the Board in its decision, 
‘fall upon different persons; the estate tax on decedent’s 
estate, and the income tax on the petitioner.’”—U. S. Cir- 
cuit Court of Appeals, Fourth Circuit, in Mrs. Fannie E. 
Lang v. Commissioner. No. 3302. Decision of Board of 
Tax Appeals, 23 BTA 854, affirmed. 

Consolidated Net Income Under the Revenue Act ot 
1917.—In determining consolidated net income for the 
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calendar year 1918, the cost of goods on hand at the begin- 
ning of the taxable year may not be increased by the 
amount of profit on intercompany sales of such goods re- 
ported on separate income tax returns for 1917. “The fact 
that under the Revenue Act of 1917 the Government took 
into account these intercompany transactions in levying 
the 1917 income tax is not controlling. It had the lawful 
right to, and did, change the manner of computing the in- 
come tax of affiliated corporations for 1918.”—U. S. District 
Court, Western District of Pennsylvania, in Aluminum 


Sag of America, a Corporation v. The United States. 
No. 6635 Law. 


Depletion Deductions.—Expenditures in 1925 to 1927 for 
drilling holes for productive oil wells, having been capi- 
talized, were returnable through depletion rather than 
depreciation, under the option permitted by Article 223 of 
Regulations 69. “The allowance for depletion was intended 
by Congress to restore to the taxpayer his capital invest- 
ment with respect to the oil and gas wells as that invest- 
ment is used up or exhausted.” Expenditures relating to 
casings or other equipment are recoverable through depre- 
ciation.—U. S. Circuit Court of Appeals, Fourth Circuit, in 
David Burnet, Commissioner of Internal Revenue v. Petro- 
leum Exploration. No. 3316. Decision of Board of Tax 
Appeals, 23 BTA 890, reversed. 


Federal Estate Tax.—Value of improved real estate 
known as Concordia Hall, Atlanta, Georgia, part of the 
gross estate of decedent who died March 12, 1923, is fixed 
by a jury for estate tax purposes at $175, 000 instead of 
$267,500 as determined by the Commissioner. Docu- 
mentary evidence and the testimony of experts was con- 
sidered by the jury. Judgment for overassessment of estate 
taxes in the amount of $2834.20 with interest.—U. S. Dis- 
trict Court, No. Dist. of Georgia, in Arthur Clarke and 
Lowry Arnold, Executors of the Estate of Mrs. Joan Clarke, 
v. J. T. Rose, Collector of Internal Revenue. No. 1280. 
(Amended judgment.) 


Life Insurance Companies—Deductions from Gross In- 
come.—There may be included as part of the reserve funds 
of a life insurance company, deductible in part from gross 
income under Section 245 (a) (2) of the 1924 and 1926 Acts, 
a reserve for the payment of unsurrendered premium re- 
duction coupons and interest thereon which, at the option 
of the insured, may be cashed, used in the reduction of the 
annual premium, used for the purchase of ‘additional insur- 
ance, left to accumulate with the company at interest, or 
used to acquire an annuity. The requirement of the state 
(Washington) law that the State Insurance Commissioner 
shall value outstanding policies is held equivalent to a re- 
quirement that he determine the reserves on such policies, 
so that the reserve in question becomes one “required by 
law,” pursuant to the statutes—U. S. Circuit Court of 
Appeals, Ninth Circuit, in Commissioner of Internal Revenue 
v. Western Union Life Insurance Company, No. 6762. Deci- 
sion of the Board of Tax Appeals [unpublished] affirmed. 


Loss in Liquidation of Corporations.—Refund is allowed 
for 1929 for loss sustained by plaint‘ff in the dissolution and 
liquidation of its two subsidiaries in November, 1929, the 
court holding that payment of liquidating dividends by the 
subsidiaries in December, 1929, was not made in cancella- 
tion or redemption of any part of the stock, that such 
payments were not intercompany transactions, and that 
they were not paid during a consolidated return period.— 
U. S. District Court, District of New Mexico, in Charles 
Ilfeld Company, a Corporation, v. B. C. Hernandez, Collector 
of Internal Revenue. No. 2462 Law. 


Net Loss.—Corporation’s net loss for the fiscal year 
ended May 31, 1922, was deductible from its income for 
the fiscal year ended May 31, 1923, notwithstanding the 
fact that it filed a consolidated fiscal-year return covering 
1922-1923 income of itself and a subsidiary with which it 
became affiliated July 14, 1922. “There is nothing in the 
statutes * * * which requires that a corporation entitled 
to the deduction authorized by Section 204 (b) [of the 1921 
Act, covering deduction of net loss] shall be deprived of 
it in case it files a consolidated return, or that its fiscal 
year shall be deemed to be ended upon its becoming a 
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parent corporation, nor do any of the regulations effective 
during the period here involved so prescribe.”—U. S. Cir- 
cuit Court of Appeals, Eighth Circuit, in United States of 
America v. Thad L. Hoffman et al., Trustees for the Kansas 
Flour Mills Company, a Dissolved Corporation. No. 9409, 
May term, 1932. District Court decision, 52 Fed. (2d) 269, 
affirmed. 

Where two corporations were affiliated during the first 
six months of 1922 and were merged into one corporation 
during the last six months of the year, a net loss of one 
of the corporations for 1921 could be applied to offset net 
income for 1922 and 1923. “The corporation resulting from 
the merger should be treated as occupying the position of 
the Blue Buckle [corporation sustaining 1921 net loss] with 
right to deduction on account of losses sustained by that 
corporation in 1921.”—U. S. Circuit Court of Appeals, 
Fourth Circuit, in Industrial Mills Company, Incorporated, v. 
Commissioner of Internal Revenue. No. 3280. Decision of 
Board of Tax Appeals, 22 BTA 648, as to its application of 
net loss, reversed. 


Obsolescence Deductions.—Obsolescence deduction for 
loss of $175,866.49 admitted to have been sustained by a 
manufacturer of electrical apparatus as to plant and ma- 
chinery used in making 8-inch gun shells is held allocable 
to 1918 and 1919 based upon the relative value of machin- 
ery and equipment which were no longer used in any of 
the operations of shell making in 1918 and the value of 
the machinery and equipment which were used up to Janu- 
ary 31, 1919, in completing shells in process.—U. S. Circuit 
Court of Appeals, Eighth Circuit, in United States of Amer- 
ica v. Wagner Electric Manufacturing Company. No. 9452. 
May term, 1932. Decision of District Court affirmed. 


Sale or Exchange of Capital Assets.—The capital-gain tax 
rate may not be applied to either the bonus received on 
execution of an oil and gas lease or the usual royalties 
received, although under the law of the jurisdiction, Texas, 
such a lease is regarded as a present sale of the oil and gas 
in place. Section 208 of the Federal Revenue Act of 1924 
neither says nor implies that the determination of gain 
from the sale or exchange of capital assets is controlled 
by state law—Supreme Court of the United States in 
David Burnet, Commissioner of Internal Revenue, v. Henry 
Harmel. No. 26. October term, 1932. This decision re- 
versed that of the Circuit Court of Appeals, 56 Fed. (2d) 
153, which reversed Board of Tax Appeals decision, 19 
BTA 376. 


Suits for Refund of Taxes.—Trial court was in error in 
sustaining the defendant’s (Government’s) demurrer on 
the ground that the suit could not be maintained where a 
claim for refund had not been previously filed, as required 
by law. Suit was brought after the Commissioner had 
signed a certificate of overassessment for 1919, and had 
approved the action of the Collector in applying $10,351.71 
of the amount covered by the overassessment certificate 
against additional taxes for 1917 (admittedly barred by the 
statute of limitations). The suit was brought, not for a 
refund of a tax but on the Government’s promise to pay 
implied in the certificate of overassessment. Bonwit Teller 
& Co. v. U. S., 283 U. S. 258, followed. Reversal of the 
judgment sustaining the demurrer does not authorize judg- 
ment for the plaintiff taxpayer, but leaves the plaintiff to 
its trial at which, to prevail, it must prove the fact of 
delivery of the certificate of overassessment, and must 
satisfy the court, as a matter of law, that delivery of the 
certificate showing application of the fund to a prior tax 
admittedly barred by the statute of limitations implied a 
promise to pay. 


Suit begun on April 24, 1930 was timely brought within 
six years of the cause of action where the certificate of 
overassessment was first signed on February 26, 1924, and 
was acted on by the Collector on April 28, 1924, which 
action was thereafter approved by the Commissioner. The 
approval date is the determining date. U. S. Circuit Court 
of Appeals, Third Circuit, in Wm. J. Friday & Co., Inc. v. 
United States. No. 4618. Oct. term, 1931. Judgment on 
demurrer by District Court, 48 Fed. (2d) 225, reversed. 
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Trusts—Retroactive Effect of Section 219 (g) Revenue 
Act of 1924.—As to trusts created before the passage of 
the 1924 Act, Section 219 (g) thereof violates the Fifth 
Amendment to the Constittition when applied to impose a 
tax on the grantor by reason of property and its income 
disposed of prior to any imposition of such tax and when 
no similar tax existed. “Under the broadest conception of 
legislative power, that which is not the income of the tax- 
payer and which it is impossible for him to make a part of 
his income may not be required arbitrarily to be included 
in his income. Such an attempt amounts to confiscation 
and offends the Fifth Amendment.”—U. S. Circuit Court 
of Appeals, Seventh Circuit, in Mabel G. Reinecke, Formerly 
Collector of Internal Revenue for the First District of Illinois, 
v. Kenneth G. Smith and Foreman State Trust & Savings 
Bank, Executors of the Will of Douglas Smith. No. 4692. 
October term, 1932. Decision of District Court affirmed. 


The Illinois Income Tax Decision 
(Continued from page 402) . 
and clear summary of the reasoning upon which such a 
contention has been denied. 

There follows a quotation from the opinion of the 
Missouri Supreme Court in which incomes are distin- 
guished from the tangible or intangible property 
yielding them. 

The Idaho Court further upheld the income tax 
law by application of the rule that “a state con- 
stitution is an instrument of limitation and not of 
grant, that all powers are retained to the state not 
expressly withheld.” 


Other Decisions on Nature of An Income Tax 


A recent article,? in which the nature of an income 
tax is discussed, states that the majority of courts 
have held either that the income tax is not a prop- 
erty tax, or else that it is not a tax on property within 
the meaning of that term as used in the respective 
state constitutions. Interesting resumés are made of 
a number of such decisions, including those in the 
cases of City of Dubuque v. Northwestern Life Ins. 
Co., (1870) 29 Ia. 9; State v. Philadelphia, Wilmington 
& Baltimore R. R. Co., (1876) 45 Md. 361, 379; State 
ex rel. Sallie F. Moon C. v. Wis. Tax Comm., (1917) 
166 Wis. 287, 163 N. W. 639, Purnell v. Page, (1903) 
133 N. Car. 125, 45 S. E. 534, Featherstone v. Norman, 
(1930) 170 Ga. 370, 153 S. E. 58; Stanley v. Gates, 
(1929) 179 Ark. 886, 19 S. W. (2d) 1000; Ludlow- 
Saylor Wire Co. v. Wollbrinck, (1918) 275 Mo. 339, 
205 S. W. 196; State v. Gulf M. & N. Ry. Co., (1925) 
138 Miss. 70, 104 So. 689; Hattiesburg Grocery Co. v. 
Robertson, (1921) 126 Miss. 655, 88 So. 4,25 A. L. R. 
748; Young v. Illinois Athletic Club, (1923) 310 II. 
75, 141 N. E. 369, 30 A. L. R. 985. 

By way of summary, the author states that, gen- 
erally, those tribunals which have considered a tax 
on income from property as a property tax have 
depended on the Supreme Court of the United States’ 
decision in Pollock v. Farmers Loan & Trust Co., 157 
U. S. 427. Yet, it is pointed out, if the explanation 
of the Pollock decision contained in the Brushaber 





3“An Income Tax in Illinois” by William V. Barnett of the Chicago 
“Bar. Illinois Law Review, June, 1932 (Vol. XXVII, No. 2) pp. 119-136. 
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case* (1915) 240 U. S. 1, 16, 36 Sup. Ct. 236, is 
correct, the attitude of the United States Supreme 
Court has always been that an income tax was not 
a tax upon property, even when the tax imposed 
was on income from property. 


Rulings of the Bureau of Internal Revenue 


Compensation for Personal Services——The majority of 
stockholders of the M Company agreed to exchange the 
stock of that company for the stock of two other com- 
panies. After the terms were fully agreed upon the board 
of directors of the M Company appropriated a sum of 
money from the company’s surplus to be distributed among 
its officers and employees who were not to be employed 
by the other companies after completion of a reorganiza- 
tion. The purchasing corporations agreed to this ar- 
rangement. 


Held, that the payment to the taxpayer represented tax- 
able income rather than a gift—G. C. M. 11010, XI-41-5767 
(p. 2). 


Gross Income.—The taxpayer, a resident of Texas, had 
a vested interest in all community income received during 
the period January 1, 1927, to September 26, 1927, the date 
when the married relation was terminated by a final divorce 
decree. She is taxable with respect to her share of the 
community income notwithstanding the fact that she en- 
tered into an agreement with her husband in settlement of 
~ —_— property rights.—G. C. M. 10941: XI-39-5721 

p. . 

The phrase “in pursuance of an agreement” in Article 63, 
Regulations 74, as amended by Treasury Decision 4282, 
C. B. VIII-2, 82, does not exclude improvements made on 
leased realty under a lease which, although not requiring 
improvements, nevertheless permitted the lessee to make 
such improvements. The lessor in the instant case should 
report as income the value thereof upon one or the other 
of the bases prescribed by that article, as amended.— 
G. C. M. 10969, XI-40-5743 (p. 2). 


Publicity of Returns.—A claim for refund filed by a cor- 
poration comes within the provisions of Paragraph 3 of 
regulations for inspection of returns embodied in Article 
421, Regulations 74, and a stockholder meeting the require- 
ments of Article 424, Regulations 74, is entitled to inspect 
such claim.—I. T. 2645, XI-40-5744 (p. 3). 


Taxes—Deduction of Taxes from Gross Income.—Own- 
ership of property in Louisiana on January 1 is the event 
which determines the liability for both real estate and 
personal property taxes and fixes the amount, though not 
ascertainable on that date. Real:and personal property 
taxes in Louisiana accrue, therefore, for Federal income tax 
a on January 1 of each year.—I. T. 2643: XI-39-5719 

p. 6). 

Ownership of property in the State of Montana on the 
first Monday of March is the event which determines the 
liability for both real and personal property taxes. Such 
taxes accrue, therefore, for Federal income tax purposes on 
that date.—I. T. 2647, XI-41-5769 (p. 7). 


Tax Returns.—In those cases where an individual, a cor- 
poration, or a partnership, prior to the issuance of the 
revised forms prescribed for making returns under the 
Revenue Act of 1932 for fiscal years ending in 1932, has 
made a return on the old form for such a fiscal year and 
computed thereon the net income and the tax in accordance 
with the Revenue Act of 1932, and such return contains all the 





*In Brushaber v. Union Pac. R. R., Chief Justice White of the United 
States Supreme Court said: “The conclusion reached in the Pollock 
case did not in any degree involve holding that income taxes generically 
and necessarily came within the class of direct taxes on property, but 
on the contrary recognized the fact that taxation on income was in 
its nature an excise entitled to be enforced as such unless and until it 
was concluded that to enforce it would amount to accomplishing the 
result which the requirement as to apportionment of direct taxation was 
adopted to prevent, in which case the duty was to disregard form and 
consider substance alone and hence subject the tax to the regulation 
as to apportionment which otherwise as an excise would not apply to it.” 
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information necessary for such computation, a new return 
on a revised form is not required by Treasury Decision 
4350 (Bulletin XI-36, 2).—I. T. 2649, X 1-42-5787 (p. 2). 

On April 1, 1929, by decree of court the taxpayer was 
divorced from his wife and a division was made of all the 
community property. On March 6, 1930, the taxpayer filed 
a joint return for the calendar year 1929, in which was 
reported the income of himself and his divorced wife. On 
February 1, 1932, he filed a claim for refund covering the 
year 1929, accompanied by amended separate returns. 


Held, that the taxpayers did not exhaust their statutory 
right to file separate returns subsequent to March 15, 1930. 
The decision of the Circuit Court of Appeals for the Fifth 
Circuit in the case of Rose v. Grant (39 Fed. (2d), 340) is 
not applicable to this case, as husband and wife were not 
living together at the close of the taxable year 1929 and 
cours not legally file a joint return —lI. T. 2650, X1I-42-5788 
(p. 3). 


Taxes—Withholding at the Source——Insolvent bank, as 
withholding agent of debtor corporation, is liable to United 
States for income taxes collected by it, whether such taxes 
were received before or after the bank was taken over by 
the superintendent of banks. 


The Act of March 1, 1879 (20 Stat., 351, 12 U. S. C. A, 
570), is limited in its application to cases involving taxes 
directly imposed upon a bank. It has no reference to a 
case which involves the liability of a withholding agent for 
the payment of taxes imposed upon the owners of bonds 


containing a tax-free covenant clause—I. T. 2644, X1-39- 
5720 (p. 8). 


Sales and Miscellaneous Taxes 


_ Admissions.—Where a motion picture theatre maintains a single admis- 

sion charge of 35 cents but admits a whole family on one night each 
week for 50 cents, the reduced rate for a family is held not subject to 
tax, since it covers the admission for two or more persons.—S. T. 519, 
XI-40-5757 (p. 32). 


Passes used to gain admission to a theatre are considered tickets of 
admission and must show the established price of admission and the 
amount of tax where the established price of admission exceeds 40 cents. 
—S. T. 528, X1I-41-5778 (p. 21). 

Automobiles, etc.—Where manufacturer ‘‘A” accepts as a “trade-in” a 
used motor cycle made by manufacturer “B,” the resale by manufacturer 
“A” is not taxable because it is not a sale by the manufacturer, producer, 
or importer. However, in the event that used motor cycles are so 
materially changed before being resold as to lose their original identity, 
the resale of such machines is subject to the tax imposed by Section 
606(b) of the Revenue Act of 1932. 


_If any such machines are acquired by the manufacturer and resold by 
him to the trade after June 21, 1932, either as new machines or as 
rebuilt machines, they are taxable. Likewise, if a manufacturer, prior to 
June 21, 1932, used taxable articles of his manufacture in connection 
with his own business, and subsequent to June 20, 1932, sells such 
articles, the sales are taxable. Where a manufacturer repossesses his 
products and rescinds a sale, a subsequent resale is subject to the tax 
imposed by Section 606(b) of the Revenue Act of 1932.—S. T. 514, 
XI1-40-5752 (p. 29). 


Basis of Manufacturers’ Excise Taxes—Sale Price.—Transportation 
or delivery charges excluded in a sale price of an article must 
be supported by adequate records.—S. T. 513, XI-39-5736 (p. 30). 

Bonds, Sales and Transfers.—Where bonds are surrendered to a trus- 
tee acting under a trust indenture, or to the issuing corporation, for 
immediate cancellation, the transfer tax imposed by Section 724 of the 
Revenue Act of 1932 is not incurred. If, however, the bonds are not 
canceled but are retained for resale, the surrender of the bonds consti- 
tutes a taxable transaction.—S. T. 529, XI-41-5779 (p. 21). 

Advice is requested relative to the stamp tax liability, imposed by 
Section 724 of the Revenue Act of 1932, incurred on the sale of bonds 
under the following described circumstances: £ 

A customer gives an order to buy a $1,000 bond at 80 net to him. 
The bond is purchased from another bond dealer at 78 and when the 
bond is received the memorandum of sale accompanying it has affixed 
one 40-cent documentary stamp. The bond is delivered to the customer 
at 80, without placing another stamp either on the bond or on the 
memorandum of sale. The memorandum of sale received from the bond 


pesmy 4 bearing the canceled stamp is then placed in the purchaser’s 
tax e. 
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The transaction includes both a purchase and a sale and, consequently, 
the bond may not properly be delivered to the customer on the single 
stamped memorandum of sale executed by the bond dealer from whom 
the purchase was made. The transfer to the name of the customer 
incurs a second transfer tax and it will be necessary to execute a second 
memorandum of sale, to which the ‘stempe should be affixed, covering the 
resale of the bond to the customer. The stamped memorandum of sale 
should accompany the bond when it is presented to the transfer agent 
for transfer, or delivered to the customer.—S. T. 520, XI-40-5758 (p. 32). 

Under the provisions of Section 724 of the Revenue Act of 1932 the 
tax on the transfer of bonds is not imposed upon deliveries or transfers 
to a broker for sale, or upon deliveries or transfers by a broker to a 
customer for whom and upon whose orders he has purchased the same, 
provided such deliveries or transfers are accompanied by a certificate 
setting forth such facts. This exemption, however, does not apply to 
deliveries or transfers to banks, trust companies, or investment bankers. 

If the A Company merely acts as agent for a purchaser and at the 
time of the sale instructs the broker to transfer the bonds to the name 
of the purchaser, only one transfer tax is incurred. However, when the 
A Company purchases bonds for its own account and later resells them 
to purchasers, two transfer taxes will be incurred.—S. T. 537, X1-42-5798 
(p. 17). 


Cameras.—The tax imposed by Section 611 does not attach to the 
resale where a lens is sold by the A Corporation, the tax having been 
paid by the manufacturer on the sale to the A Corporation. In such a 
case the A Corporation is neither a manufacturer, producer, nor importer 
of the lens. However, the transaction whereby the A Corporation 
obtains the lens must be bona fide and at a fair market price for the 
article purchased. 


Where the A Corporation sells a camera manufactured by it, and at 
the same time sells a lens on which the manufacturer thereof has paid 
the tax, no tax is due on the resale of the lens provided it is billed 
as a separate item and at a price for which such lenses are generally sold. 


Where the A Corporation sells a box or camera complete, except for 
the lens, the article is taxable as a camera.—S. T. 516, X1-40-5754. 


Checks.—The tax (Sec. 751, Act of 1932) is imposed upon certain 
“instruments presented for payment,” namely, “checks, drafts, or orders 
for the payment of money,” drawn upon a bank, banker, or trust com- 
pany. “Checks” and “drafts” are terms which have a well-established 
meaning. ‘Orders for the payment of money,” intended to be taxed 
under this section, are such as have some similarity to “‘checks” and 
“drafts,” at least to the extent that they are capable of being classified 
as “instruments” and of being “presented for payment.” he phrase 
pine mony for payment” implies that the instrument must be capable 
of having a holder—that is, a person who, by reason of his possession 
of the instrument, is entitled to receive payment of the sum of money 
specified therein. Moreover, the instrument must, according to its terms 
or effect, call for the payment of money. An order or authorization 
merely to charge a book account does not constitute an order subject to 
the tax. If the instrument is in fact an order for the payment of money, 
it is none the less taxable because the payment of money may, in a 


particular case or even in a number of cases, be accomplished through 
a book entry. 


Where depositors file with a savings bank what is known as a “per- 
manent dividend order,” which authorizes the bank to send to the 
depositor all dividends declared from time to time, neither the continuing 
authorization nor the separate entries made pursuant thereto are taxable. 


Where a depositor borrows from a bank, uses his pass book as col- 
lateral, signs a promise to pay to the bank the sum borrowed, and 
authorizes the bank to charge his account with the amount of the loan, 
the authorization is subject to the tax. 


An order signed by one depositor having a joint account authorizing 
the transfer of funds to him personally or to himself jointly with another 
person is not subject to the tax. 


An order signed by a trustee authorizing the transfer of funds to 
the beneficiary of an account which was opened in the name of one 
person as trustee for another is not subject to the tax. 


The tax does not attach to the withdrawal of money (1) from a 
savings account where the item is reflected as an entry on a pass book 
held by the depositor, or (2) from a checking account, provided in 
either case the withdraw is evidenced only by a receipt personally 
tendered to the bank by the depositor or by an officer of the depositor, 
if a corporation or association. 


Article 36 of Regulations 42, as amended by Treasury Decision 4344 
(Bulletin XI-32, 35), provides that: 


“‘A check drawn by a cashier or other officer of a bank upon the bank 
of which he is such officer, is subject to the tax.” 


In view of this provision, checks issued by the bank in payment of 
Christmas savings accounts or other similar club funds are subject to 
the tax.—S. T. 530, XI-41-5780. 


Section 751(a) of the Revenue Act of 1932 imposes a tax of 2 cents 
upon each check, draft, or order for the payment of money drawn upon 
any bank, banker, or trust company, and no provision is made for 
exempting from the tax checks issued by charitable or philanthropic 
organizations.—S. T. 539, XI-42-5800 (p. 18). 


Checks issued by a State officer before the effective date of the Revenue 
Act of 1932, in settlement of rates on fire insurance 4 and pre- 
a ead the law took effect, are subject to tax.—S. T. 522, XI-40-5760 
(p. 33). 


Deeds of Conveyance.—Paragraph 8, added to Schedule A, Title VIII, 
of the Revenue Act of 1926, by Section 725 of the Revenue Act of 1932, 
imposes a tax on any instrument by which realty sold is conveyed to 
the purchaser and the consideration involved is in excess of $100. The 
tax accrues upon delivery of the instrument to the grantee or his agent. 
Deeds executed by masters in chancery, sheriffs, clerks of court, etc., 
to cover transfers of property sold under a foreclosure or execution, are 
subject to tax. The grantee or vendee may be required to pay the tax 
or the cost of revenue stamps may be included in the expenses of a 
foreclosure sale. 
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If, under the laws of a State, the certificate of sale operates to vest 
title to realty, the delivery of this instrument to the grantee on and 
after June 21, 1932, the effective date of the stamp tax provisions of the 
Revenue Act of 1932, is taxable, and stamps in evidence of the payment 
of the tax should be affixed to such instrument and canceled. The deed 
required to be executed and delivered at the expiration of 15 months 


from the date of sale, being simply confirmatory, would not be subject 
to the tax. 


If, on the other hand, title to the property is actually conveyed for 
the first time by a deed executed and delivered 15 months after the sale, 
stamps should bé affixed to such deed delivered on and after June 21, 
1932.—S. T. 538, XI-42-5799 (p. 17). 


Electrical Energy.—Electrical energy generated by the owner of a 
building and furnished to his tenants is taxable when a charge is made 
for such energy.—S. T. 512, X1I-39-5735 (p. 30). 


Electrical energy furnished bottling works, milk companies, or cream- 


-_" 7 manufacturing purposes held not taxable.—S. T. 518, XI-40-5756 
p. 31). 


The consumption of electrical energy by an institution operating on 
a nonprofit basis and engaged in the promotion of knowledge and science 
in industry is neither domestic nor commercial consumption, within the 
meaning of the law, and, therefore, such electrical energy is not subject 


to the tax imposed by Section 616 of the Revenue Act of 1932.—S. T. 
535, XI-42-5796 (p. 15). 


Where electrical energy is furnished to branch houses owned and 
operated by a meat packing company for the processing of meat products, 
such as curing and smoking meats, manufacturing sausages, frankfurters, 
etc., it is regarded as used for industrial purposes and is not subject 
to the tax imposed under section 616 of the Revenue Act of 1932. 
However, electrical energy furnished for refrigeration, storing, so-called 
ageing of fresh meats, or distributing the company’s products is com- 
mercial in its scope and is subject to the tax. Where both operations 
are carried on at the same location and the electrical energy is fur- 
nished through one meter, the predominant character of the business 
carried on at such location determines the classification of electrical 
energy for the purposes of this tax.—S. T. 525, X1-41-5775 (p. 19). 


All payments for electrical energy for domestic or commercial con- 
sumption even though in the form of or inclusive of fixed charges, such 
as transformer charges, minimum charges, flat charges, service charges, 
and maintenance charges, are taxable.—S. T. 526, X1-41.5776 (p. 20). 


Furs, Scope of the Excise Tax.—In deciding whether fur is the com- 
ponent material of chief value used in making fur-trimmed cloth coats, 
the manufacturer may use the cost of the fur set or fur trimmings and 


exclude any tax actually paid thereon under Section 604 of the Revenue 
Act of 1932. 


Where more than one purchase of fur is used in making up a line of 
fur-trimmed coats and the various fur purchases were made at different 
prices, with the result that the value of the fur used on two coats of the 
same style and quality differs, the cost of the fur in each garment may 
be averaged, provided a separate calculation sheet using averaged prices 
is made for each model a coat. For example, the cost of fur and of 
cloth used in making different styles of fur-trimmed coats in misses and 
stout models may not be averaged. The plan must be restricted to 
sizes of a single model. 


The manufacturer who sells both fur-trimmed and untrimmed coats 
must keep adequate records showings the number of each kind manu- 
factured by him and to whom sold. Similar records must be maintained 
by a coat manufacturer who buys for resale the coats of other manu- 
facturers. A wholesaler who claims that he is not a manufacturer within 
the meaning of Section 604 of the Revenue Act of 1932 must keep 
adequate records to support his claim. 


In view of the provisions of Section 619(b) of the Revenue Act of 
1932, where a manufacturer of articles made of fur or of which fur 
is the component material of chief value transfers such articles to a 
selling subsidiary and the sale is not an arm’s length transaction, the 
fair market price forming the basis of the tax will ordinarily be the 
price at which such articles are sold at wholesale in the open market 
by the subsidiary. If the subsidiary makes no sales at wholesale, the 

rice at which articles of a like grade and greed are sold at wholesale 

y manufacturers in the ordinary course of trade may be used as the 
basis for determining a fair market price. 


If manufacturers sell at a list price, with the understanding that the 
purchaser may take a discount of a certain agreed percentage in the 
event he pays within a given time, the tax must be returned on the 
basis of the list price as billed. However, if the payment has been 
received and the discount taken before the return for the month in which 
the sale took place is prepared, the net amount may be used as the 
basis for tax payment. If the goods are billed at the net price, deduct- 
ing the discount, and if there is no agreement or understanding that 
the amount to be paid will be more than the net billed price, the tax 
will attach to the net price for which sold. 


The prices shown on the buyer’s order are not conclusive as to the 
sale price. In the usual sale for resale the tax will be based on the 
price a which the manufacturer sells the goods.—S. T. 507, XI-39-5729 
(p. 28). 


Gasoline.—No refund of tax can be made where gasoline has been 
lost or destroyed.—S. T. 536, X1I-42-5797 (p. 15). 

Lubricating Oils.—Under Treasury Decision 4339 (XI-30, 17) any oil 
having both lubricating and nonlubricating uses is taxable when sold 
or used for lubrication. Cutting oils and water soluble oils, used in 
cutting and machining operations on metals, are used for lubricating 
purposes and are therefore taxable under Section 601 (c) 1 of the 
Revenue Act of 1932, when sold by the manufacturer or producer.— 
S. T. 505, XI-39-5727 (p. 27). 


Pool Tables.—Any article constructed in the semblance of a pool table, 
substantially the usual proportions of such a table and of similar char- 
acteristics, which is more than 30 inches long (outside measurement) is 
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a pool table within the meaning of Section 609 of the Revenue Act of 
1932 and taxable as such. Tables less than 30 inches long will not be 
regarded as pool tables.—S. T. 533, XI-42-5794 (p. 14). 


Soft Drinks.—Grapefruit juice packed in cans in its natural state, 
with or without the addition of sugar, and intended for consumption as 
a bee in such form, is taxable as a still drink.—S. T. 510, X1-39-5732 
(p. 29). 


Tomato juice is not taxable as a fruit juice or as a still drink.—S. T. 
511, XI-39-5734 (p. 30). 

“Frozen suckers,” manufactured by using fruit gelatine, sugar and 
water, the mixture frozen in molds, is not subject to tax imposed by 
eT 615 (a) 4 of the 1932 Revenue Act.—S. T. 517, XI-40-5755 
(p. ° 


The M Company operates a chain of stores located throughout the 
United States. Soda fountains, where soft drinks are sold, are main- 
tained in the majority of these stores. All of the stores are supplied 
with concentrated sirup, for use at their soda fountains, through a 
central plant of the company. When a store needs a supply of finished 
sirup the one in charge of the fountain of the particular store com- 
pounds and mixes 1 gallon of concentrated sirup, furnished by the 
M Company, with approximately 3 gallons of simple sirup. Thus every 
gallon of concentrated sirup p Aoi from the central plant is made 
into 4 gallons of finished or fountain sirup by the branch store. 


It is proposed to keep inventories of all concentrated sirup on hand 
and in transit to stores on June 21, 1932, and to pay a tax of 24 cents 
on each gallon of concentrated sirup shipped to the branch stores. Such 
a procedure, it is stated, would not only benefit the company, in that 
it would relieve the soda fountain clerks of branch stores from the task 
of keeping detailed records for use in making tax payments, but would 
also be beneficial to the Government in that it would insure collection 
of the total amount of tax due. 


Where branch stores purchase locally all of the oranges, lemons, and 
limes used in connection with the manufacture of the beverage taxed 
under Section 615 (a) (3) and (4) of the Revenue Act of 1932, a daily 
report of the quantity of fruits so purchased is submitted to the com- 
pany’s central office. For tax purposes it is permissible to have a pre- 
liminary test made in a number of representative stores in order to 
ascertain the average number of gallons of taxable beverages manufac- 
tured out of each case of oranges, lemons, or limes. The tax imposed 
by Section 615 (a) (3) and (4) will then be computed on the basis of 
the number of cases of oranges, lemons, and limes used in all stores. 


The procedure proposed with respect to the payment of tax under 
Section 615 (a) (3), (4), and (6) of the Revenue Act of 1932 is approved 
by the Bureau. The company will be permitted to pay the tax on 
concentrated sirup and still drinks in the manner indicated, provided it 
furnishes the Bureau with an affidavit to the effect that all sirups used 
by the branch stores are supplied from the central plant, and that each 
gallon of concentrated sirup shipped from the distribution center will 
not be used to make more than 4 gallons of finished or fountain sirup. 
There must also be submitted a waiver, to be approved by the Bureau, 
to the effect that this procedure will never be used as the basis of a 
claim for refund of taxes.—S. T. 534, XI-42 (p. 14). 


None of the following products mentioned are unfermented fruit juices 
or finished sirups within the meaning of the Revenue Act of 1932, and 
consequently none of them is subject to the tax, viz.: Nonalcoholic 
Almond Sirup, nonalcoholic Grenadine, nonalcoholic Creme de Menthe, 
nonalcoholic Benedictine, nonalcoholic Chartreuse, nonalcoholic Ver- 
mouth, nonalcoholic Manhattan Cocktails, nonalcoholic Martini, non- 
alcoholic Creme d’Apricot, nonalcoholic Kummel, nonalcoholic London 
an x nonalcoholic Creme de Cerises (Cherry).—S. T. 524, XI-41-5774 
p. 19). 


Sporting Goods.—Riding crops, cartridge belts, holsters, gun cases, 
skate straps, shoe laces, creel harnesses or fishing basket straps, hunting 
license holders, and duck hobbles are not taxable under Section 609 
of the Revenue Act of 1932.—S. T. 509, XI-39-5731 (p. 29). 


Bladders designed for use in a taxable ball such as a football, basket 
ball, soccer ball, etc., are taxable.—S. T. 515, XI-40-5753 (p. 29). 


Handball gloves are taxable.—S. T. 532, X1I-42-5793 (p. 13). 


Toilet Preparations.—Cocoa butter, if labeled or advertised as a toilet 
preparation, is taxable under Section 603 of the Revenue Act of 1932.— 
S. T. 506, XI-39-5728 (p. 27). 


There is no substantial ground for distinction between “articles com- 
monly used to improve or beautify the normal and an article commonly 
used to neutralize the abnormal.” 


“* * * The ordinary use of cosmetics is to beautify or ornament 
the normal, but such is not their only use. The word cosmetics is 
used to denote substances of diverse origin scientifically compounded 
and used (1) to cleanse, (2) to allay skin troubles, (3) to cover up 
imperfections, and (4) to beautify. Among the articles regarded as cos- 
metics are bath preparations; dental preparations, comprising tooth pow- 
ders and pastes together with liquid dentifrices; hair preparations, 
including bay rum, hair tonics, shampoos, and depilatories; lip sticks; 
manicure preparations; rouges; shaving preparations; skin creams, and 
soaps. (See Encyclopedia Britannica, 14th Edition, volume 6, page 485.) 

“A substance used for covering imperfections is indicated by the 
definition of a cosmetic. It can hardly be disputed that the use of 
an article for the purpose of hiding minor skin blemishes such as freckles, 
sunburn, warts, and eruptions would be a cosmetic use. The use of 
rouge or powder to cover a small birthmark would likewise hardly be 
questioned as a cosmetic use. The extent of the disfigurement should 
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make no difference in principle. If it did it would be difficult to draw 
a line of demarcation between blemishes of different sizes. Neither 
can it make any difference in principle that the article under considera- 
tion is a liquid, whereas cosmetics designed for beautification are usually 
in the form of powders or pastes. In so far as the tax is concerned, there 
is little difference between a so-called liquid powder applied to hide 
undue redness of the skin and a similar article used to cover birthmarks.” 

“That it was the intention of the lawmakers that the tax on toilet 
articles should be extensive in its scope is shown by the imposition of 
the tax not merely on the articles specifically mentioned but also on all 
similar articles ‘by whatsoever name known or distinguished.’ This 
comprehensive provision seems to remove any ground that might other- 
wise exist for the making of fine distinctions, provided the article under 
consideration meets the test of being similar to one or more of the 
articles specifically named in the law.” 


Accordingly, an article resembling paint, intended to be applied to 
the human skin to cover birthmarks is held taxable under Section 603 
of the Revenue Act of 1932.—G. C. M. 10960, XI-40-5751 (p. 28). 


Transportation of Oil by Pipe Line.—Transportation of gasoline by 
pipe line, similar to movements which pipe-line carriers usually under- 
take and perform, held taxable under Section 731 of the Revenue Act 
of 1932.—S. T. 521, XI-40-5759 (p. 33). 


Mechanical Refrigerators and Refrigerator Components.—For purposes 
of the tax refrigerator parts and accessories are divided into three 
groups, viz.: 


(1) Household and interchangeable parts. 

(2) Commercial parts. 

(3) Standard purchase parts (commercial commodities not primarily 
designed for use on or in connection with refrigerators). 


Any of these parts are taxable if sold on or in connection with or 
with the sale of household type refrigerators or refrigerator components, 
but if sold separately no tax attaches, as, for example, sales to dealers 
for repair of refrigerator components. 


Refrigerator gas, coiled copper tubing, and similar items are exempt 
from the tax under section 608 (b) of the Revenue Act of 1932, because 
these articles belong to the general class of standard merchandise used 
in many industries. The producer or importer of the lubricating oil 
which is sealed into certain types of mechanical refrigerators may sell 
such oil tax-free, under certificate, to manufacturers of household type 
mechanical refrigerators for such use. 


* When goods are shipped prior to June 21, 1932, by bill of lading con- 
signed to either the seller or to the buyer and the bill of lading with 
draft attached is sent to the bank for collection, but the draft remains 
unpaid on June 21, 1932, the goods are subject to tax. 


In the foregoing cases of shipment by bill of lading, if the bill of 
lading was, prior to June 21, 1932, indorsed and discounted with a bank, 
acceptance company, or discount company, title passed to the transferee 
prior to that date and, consequently, the shipment was not subject to tax. 


Any merchandise returned must be conclusively identified as having 
been tax-paid before any refund or credit of the tax can be secured. 


In billing to a distributor or dealer a manufacturer often adds a 
specific charge for advertising and service guarantee. Such additional 
charges may be excluded from the selling price upon which the tax 
is computed if it can be established that the value of the services equals 
or exceeds the amount collected from the customer. If it is less than 
the amount collected, a tax must be paid upon the difference. In any 
event, such items must be shown separately on the invoices before they 
may be excluded in computing the tax. All national advertising is an 
expense of the manufacturer and must be borne by him and not made 
chargeable against the customer’s advertising reserve. Charges to cus- 
tomers for advertising should cover only local advertising.—S. T. 523, 
XI-41-5773 (p. 18). 


Illinois Minimum Tax on Foreign 
Corporations Held Invalid 
(Continued from page 414) 


Secretary of State in advance for the next year, 
beginning July 1. Sections 105 and 107, providing 
for the computation of the fee or tax to be assessed, 
are as follows: 


Sec. 105. Each corporation for profit, including railroads, 
except insurance companies, heretofore or hereafter organ- 
ized under the laws of this State or admitted to do business 
in this State, and required by this act to make an annual 
report, shall pay an annual license fee or franchise tax 
to the Secretary of State of five cents on each one hundred 
dollars of the proportion of its issued capital stock, or 
amount to be issued at once, represented by business trans- 
acted and property located in this State, but in no event 
shall the amount of such license fee or franchise tax be less 
than that required by this act of corporations having no prop- 
erty or business in this State. (Italics supplied.) 


Sec. 107. In case it appears from the annual report that 
the corporation has no property located in this State, and 
is transacting no business in this State, the following fees 
shall be paid annually to the Secretary of State as an 
annual franchise tax: All such corporations having issued 
capital stock of $50,000 or less shall pay an annual fee of 
$10; corporations having issued capital stock of more than 
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$50,000 but not exceeding $200,000 shall pay an annual fee 
of $15; corporations having issued capital stock of more 
than $200,000 but not exceeding $500,000 shall pay an annual 
fee of $20; corporations having issued capital stock of more 
than $500,000 but not exceeding $1,000,000 shall pay a fee 
of $50; corporations having issued a capital stock of more 
than $1,000,000 but not exceeding $10,000,000 shall pay a 
fee of $200; corporations having issued capital stock of 
more than $10,000,000 but not exceeding $20,000,000 shall 
pay a fee of $500; and all corporations having issued capital 
$1000 in excess of $20,000,000 shall pay an annual fee of 


The appellant contended that without considera- 
tion of the minimum franchise tax clause of Sec- 
tion 105, its tax liability for the year beginning July 
1, 1929 would be $130.25. Under the minimum tax 
provision, a tax of $1,000 was assessed. Payment 
was made under protest and suit instituted for re- 
covery of the alleged excess payment of $869.75. 

In the opinion, delivered by Justice Orr, the at- 
tempt of the Legislature to exact minimum franchise 
taxes from corporations having no property located 
in the state and transacting no business in the state 
is held to be in irreconcilable conflict with the Com- 


merce Clause and the Fourteenth Amendment of the 
Federal Constitution. 


It is expected that the Attorney-General will ask 
for a re-hearing of this case at the December term of 
the Illinois Supreme Court, and, if the petition is 
denied, that an appeal will be taken to the United 
States Supreme Court. 


In the meantime, indications are that the Secre- 
tary of the State of Illinois will not change his hold- 
ing, and will require corporations to pay the same 
tax as was required before the Supreme Court’s 
decision was rendered. Accordingly, until final ad- 
judication of the law has been made, many corpora- 
tions concerned with the issue will pay the tax under 
protest and enjoin the Secretary of State from paying 
it into the State Treasury. 


| Amendments of Regulations | 


Sales for Export—Proof of Exportation.—Article 55 of 
Regulations 44 has been amended by T. D. 4354, XI-39-5738 
(p. 32), to read as follows: 


“Art. 55. Sales for export——In order for a sale to be exempt from 
tax under Section 1121 it is necessary that two conditions be met, 
namely, (1) that the article must be identified as having been sold for 
export and (2) that it must have been exported in due course. 


“An article will be regarded as having been sold for export if the manu- 
facturer has in his possession at the time title passes or at the time of 
shipment (whichever is prior), (a) a written order or contract of sale 
showing that the manufacturer is to ship the article to a foreign destina- 
tion; or (b) where delivery by the manufacturer is to be made within 
the United States, a sworn statement from the purchaser showing (1) 
that the article is purchased to fill existing or future orders for delivery 
to a foreign destination; or that the article is purchased for resale to 
another person engaged in the business of exporting who will export the 
article, and (2) that such article will be transported to its foreign desti- 
nation in due course prior to use or further manufacture and prior to any 
resale except for export. 


“In these cases the manufacturer, for a period of six months from the 
date when title passes or the date of shipment (whichever is prior), is 
excused from paying tax on the article sold. If within such period the 
manufacturer has not received and attached to the order or contract 
proper “proof of exportation” (see Article 56), then the temporary 
exemption ceases and the manufacturer shall include the tax on the sale 
of such article in his return for the month in which such 6-month period 
expires. 


Article 74 of Regulations 46 is correspondingly amended 
by T. D. 4355, XI-39-5740 (p. 33). 

Article 56 of Regulations 44 and Article 75 of Regulations 
46 are amended by T. D. 4354, XI-39-5739 (p. 32) and T. D. 
4355, X1-39-5741 (p. 34), respectively, to read as follows: 
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“Art. 56. Proof of exportation.—Exportation may be evidenced by 
(1) a copy of the export bill of lading, or (2) a certificate by the agent 
or representative of the export carrier showing actual exportation of the 
article, or (3) a certificate of landing signed by a customs officer of the 
foreign country to which the article is exported, or (4) where such 
foreign country has no customs administration, a sworn statement of a 
foreign consignee covering receipt of the article. 


“In any case where the manufacturer is not the exporter, such manu- 
facturer must have in his possession an affidavit from the person to 
whom he sold the article stating that the article was in fact exported in 
due course or was sold to another person who in due course ssperter 
the article. This affidavit must state what evidence is available whic 
will show that the article was in’ fact exported in due course prior to 
use or further manufacture and prior to resale in the United States other 
than for export. Such evidence must be that referred to under either 
(1), (2), (3), or (4) above, and the affidavit must show where such 
evidence is readily available for inspection by Government officers. 


“In all cases the sales records together with the evidence of the proof 
of exportation must be preserved by the manufacturer for a period of at 
least four years from the last day of the month following the sale, and 
must be readily accessible for inspection by internal-revenue officers. 


In any case where the manufacturer does not have in his possession 
within the 6-month period proof of exportation as outlined herein, the 
manufacturer must pay the tax involved. If proof of exportation later 
becomes available, a claim for refund of any tax paid may be filed on 
Form 843, or a credit may be taken upon any subsequent monthly return,, 
but such action must be taken within the 4-year period of limitation 
prescribed by Section 3228, United States Revised Statutes, as amended.” 


Telegraph, Telephone, Radio and Cable Facilities.— 
Article 3 of Regulations 42 is amended by T. D. 4356, 
XI-39-5733 (p. 35) to read as follows: 


“‘Radiophone conversations originating in the United States are subject 
to tax as telephone conversations at the rates imposed under Section 
701(a)1(A). eaten radio dispatches and messages and overland radio- 
grams are taxable as telegraph dispatches and messages at the rate of 5 
per centum of the charge therefor, regardless of the amount of the charge. 
Radiograms in marine service, including service on the Great Lakes and 
the Gulf of Mexico, are subject to tax as cable and radio dispatches and 
messages at the rate of 10 cents for each dispatch or message transmitted 
for which a charge is made.” 


Recent State Tax Legislation in the 
United States 
(Continued from page 410) 


retail merchants, graduated according to the amount 
of sales. The State of Mississippi, in its 1932 Emer- 
gency Revenue Act, included a general sales tax 
with a rate schedule of European magnitude. The 
rates are 2 per cent on producers and retailers, 1 per 
cent on manufacturers, and 2 per cent on public 
utilities and contractors. If the administration of 
this tax is at all vigorous, its yield should be con- 
siderable. Pennsylvania recently imposed a sales 
tax at the rate of 1 per cent on each dollar of the 
gross income derived from the sale of tangible per- 
sonal property. The tax is to apply for six months 
only and is expected to yield $15,000,000 for relief. 
However, Georgia abolished in 1931 the sales tax it 
had adopted in 1929. 


Ohio and Texas and Louisiana are new converts 
to the cigarette tax. That makes fourteen states 
which now tax some or all manufactured tobacco 
products, with the cigarette bearing most of the 
burden. Georgia and Arkansas increased their rates 
on cigarettes, though the latter state repealed its 
tax on cigars. Vermont and Maryland adopted a 
tax on billboard advertising. New taxes upon box- 
ing and wrestling were imposed by Delaware, New 
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Jersey and West Virginia. Arkansas and Nevada 
have adopted legislation taxing vending machines, 
and Nevada has legalized gambling apparently for 
fiscal reasons. A tax on kilowatts of electricity gen- 
erated within the state has been adopted in Idaho. 
The rate is 114 cent per k. w. Vermont, Louisiana, 
and South Carolina have also added k. w. taxes to 
their revenue systems. 


Florida and Alabama have joined the ranks of the 
states which have an inheritance or estate tax, leav- 
ing only Nevada without a tax of this kind. The 
Federal credit of 80 per cent has proved effective in 
eliminating these “cities of refuge” for the wealthy 
aged. Several states have revised their rate sched- 
ules, most of them increasing their rates. Delaware 
revised its schedule somewhat downward. 


Never before in our history has such a strenuous 
effort been made to reduce general property taxes. 
The reductions which have taken place may seem 
small to the property taxpayer, but they are the most 
sweeping reductions we have had in the history of 
the country. Taxes, and particularly property taxes, 
have had a habit of moving in one direction only. 
Now, North Carolina lays claim to a property tax 
reduction this year of 20 per cent. Oregon reports a 
reduction of 14.4 per cent; North Dakota 8 per cent, 
South Dakota 14.8 per cent. Wisconsin’s 1931 levy 
was 11.6 per cent less than its 1930 levy. Town 
taxes were 23.18 per cent less. Iowa showed a re- 
duction of over 9 per cent, North Dakota 8 per cent, 
South Dakota 13 per cent, and Michigan and Indiana 
of more than 4 per cent. Most of the states have 
not been heard from concerning the exact amount 
of their property tax reductions. 


There are other phases of taxation which have 
witnessed interesting developments during the last 
two years, but time will not allow more than to 
mention them. Changes have occurred in the field 
of bank taxation; the decision of the United States 
Supreme Court in the case of Pacific Company, Ltd. 
v. Johnson,’ though not specifically overruling the 
earlier Macallen * decision, certainly does so in effect. 
The late decision (April 11, 1932) held valid a Cali- 
fornia statute including the income from tax exempt 
bonds in corporations’ gross income for franchise 
tax purposes. Taxation for non-fiscal purposes has 
been widely used to aid the dairy industry in its 
competition with oleomargarine. The chain store 
tax movement was aided and abetted by the decision 
of the United States Supreme Court sustaining the 
Indiana law. Several states, notably Alabama, 
Florida, and Wisconsin, have enacted statutes some- 
what modeled on the Indiana statutes. 


The United States Supreme Court, in several recent 
decisions, has indicated its interest in eliminating 
double taxation between the states. Its decisions to 
the effect that intangible property, including stocks 
as well as bonds, is taxable under the inheritance tax 
only in the state of the taxpayer’s domicile may leave 
a great deal to complain about from the standpoint 
of equity, and the power of the courts, but it will 
lay to rest the difficult problem of double taxation 
so far as the inheritance tax is concerned. 





152 Sup. Ct. Rep. 424. : 
2279 U. S. 620, 49 Sup. Ct. Rep. 432. 
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In summary we might list what seem to be the 
six major developments in taxation during the last 
two years and why they seem important. 


1. The depression with its attending tax delinquency 
and increased expenditures for relief. This has 
created a strong popular demand for the reduc- 
tion of public expenditure and the broadening 
of the support for state and local revenues. 


2. The centralization of the functions of govern- 
ment as exemplified especially in North Carolina. 
This represents an important attempt to reduce 
expenditures and shift burdens from the general 
property taxpayer. It presents a strong rival to 
the state aid systems which have come into wide 
use. 


3. The adoption and wide interest in the central 
control of local expenditures by legislative man- 
date. This is an indication of distrust in local 
government and a desire to place checks and 
limits upon the right of the people or their chosen 
representatives to spend their own money as they 
please. 


4. The acceleration of the state income tax move- 
ment. This indicates a trend in the direction of 
more personal and less impersonal taxation. 


wn 


The adoption of special income and ad valorem 
taxes on intangibles. This is a manifestation of 
the disintegration of the general property tax and 
an indication of a feeling that intangible property 
is inadequately taxed. 


6. The upward urge of taxes on motor vehicles and 
motor fuel and the commitment of North Caro- 
lina to the policy of financing its entire highway 
system without a property tax levy. This shows 
a growing conviction that the motorist has paid 
less than his proportionate share of the cost of 
highways. It is a tribute to the gasoline tax as 
a productive and popular source of state revenue. 


Communications 
Emergency-relief Legislation—Illinois 


Editor of Tue Tax MaGazine: 


The newspapers have described the amazement and sense of helpless- 
ness which overwhelmed the Illinois Legislature when it was informed 
that $36,673,000 will be needed for unemployment relief during the next 
six months. In the social history of the state, this reaction of the legis- 
lators is probably more significant than the magnitude of the financial 
need. It is an illuminating commentary upon the political leadership of 
the state, both Republican and Democratic, that the General Assembly 
should have been convened in special session for emergency action with- 
out the semblance of an official program ready for its consideration. The 
estimate of needed revenues appears to be the only definite guidance sub- 
mitted to the law-makers. There were no tangible suggestions for legis- 
lation, beyond the proposal—an important one, indeed—for borrowing 
from the Reconstruction Finance Corporation for housing projects in 
cities. There was not even the collected information from which the 
legislators might formulate their own revenue programs. The tax com- 
mission is conspicuously silent in a crisis in which it could render dis- 
tinguished service. To all appearances, the men in public positions of 
influence have abdicated and their successors are vet to be named. 

If shortsighted leadership has made mature deliberation’ impossible, it 
need not make thoughtless legislation imperative. Yet there is every 
sign that if this session is productive at all, its action will be guided by 
clamors arising from the emergency, rather than by reasoned considera- 
tion of the welfare of the Community. Under the pressure of immediate 
need, the Legislature established a committee to formulate a program. 
This committee appears so far to have considered seriously only two 
measures—a county sales tax and borrowing in anticipation of the 
counties’ share of the gasoline tax. There are important fiscal nossibili- 
ties which have not been given adequate attention, although the emet- 
gency requires that all avenues should be explored. 

* * * * 
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The fact that a sales tax will yield only a fraction of the revenues 
claimed for it is hardly a reason for opposing its adoption. There is no 
one measure, with the possible exception of an income tax, that will 
produce all that is needed for unemployment relief without working 
undue hardship on particular elements of the community. And there 
should be no blinking of the fact that any tax legislation which may be 
enacted will be slow to yield revenues. If it involves a new tax, it wiil 
be ones quickly to the courts, to repose for a period that is unpre- 
dictable. 

There are more weighty arguments against a sales tax than the fiscal 
argument. Those who have been advocating such an impost assert that 
it is a tax which can be extracted without pain from a sleeping populace. 
The measure might be adopted for the emergency only, but the very 
apathy on which it feeds would encourage our political leaders to per- 
petuate the tax as a means of maintaining their patronage and power. 
In the notoriously low level of political morality that prevails in this 
state, the so-called painless tax would be Petr a subject to abuse. 


It is difficult to predict the probable incidence of a tax like that of 
Mississippi, if adopted in Illinois in these times. Only two alternatives 
are possible, but they are both highly undesirable from the standpoint 
of good fiscal policy. It is most mmnanaie assumed that the sales tax 
will be borne by the consumer, and many go on to assert that inasmuch 
as it is a low rate and is paid by everyone in proportion to his expendi- 
tures, it constitutes a fair means of distributing the burden. The objec- 
tion to this method of raising revenue would not be so serious if every- 
one spent the same proportion of his income; but when many persons 
are spending their entire income and are drawing upon savings reserves 
or borrowing or even depending upon charity in order to obtain the 
bare necessities of life, while other persons are spending only a fraction 
of their income, the injustice of the expenditure criterion becomes appar- 
ent. It is well accepted on all sides that the ability principle of taxation 
has no more pertinent application than in thé financing of relief. Yet 
it turns out that in so far as the sales tax is passed on to the consumer, 
the receivers of moderate sized and large incomes pay a very much 
smaller percentage of their total income than the stated rate, whereas 
others may pay not only the full rate but a percentage considerably in 
excess of this, depending upon the extent to which their current expen- 
ditures are paid out of their capital accumulations or borrowings. Cer- 
tain it is that the state can hardly afford to tax those persons who are 
already on the dole or even those persons whose financial resources are 
so limited that their economic independence will be threatened by a 
small change in the cost of living. Proposals undoubtedly will be made 
to exempt certain necessities. However, it should be borne in mind 
that the exemption list normally includes those commodities that are 
the best revenue producers and that a tax upon luxuries can scarcely be 
expected to have a substantial yield in times of depression. 


The alternative shoulder upon which the burden of the sales tax may 
fall is that of the producer, manufacturer, or merchant. In a period of 
depression and falling prices, when every effort is being made to ex- 
pand volume and build up sales, many business men will deem it to 
their advantage to absorb the tax rather than suffer the diminution in 
volume that may follow upon the rise in the price of their product to the 
consumer. Should they prefer to face the alternative of a mounting per 
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unit overhead due to a diminished demand, the consequences will be a 
smaller net profit or a larger deficit. In either case the results, so far 
as the business man is concerned, are undesirable. It is suggested be- 
low that business might very well bear a larger share of the tax. burden 
in Illinois if judged by the burdens in comparable states. However, 
such contributions should be made as definite and determinate as pos- 
sible, through the enactment of typical business taxes, and not contin- 
gent upon the operation of factors affecting the incidence of a sales tax 
—factors which it is impossible to appraise. The opposition of mercan- 
tile interests to a sales tax in New York and the experience of Georgia 
indicate that in some quarters these interests are alive to the sculls 
consequences of such legislation. 


From the standpoint of social policy, it is vastly more important to 
consider the welfare of the community than the interest of any special 
class, hence the possibilities of the first alternative are more alarming. 
If it is sometimes bad policy to “soak the rich,” it is even worse policy 
to soak the poor. What is required in Illinois is not legislation that 
will thrust the burden upon any one class merely because that class is 
inert or inarticulate, but rather what is needed is a series of statesman- 
like measures designed to distribute the load in accordance with the 
capacity of the community to bear it. There must be some consideration 
of equity, as well as of expediency. Principles of expediency alone have 
determined taxation and governmental administration in Illinois for too 
many decades already, and the present crisis in state and local finances 
is a vivid testimonial to their results. 


The officials of the Reconstruction Finance Corporation would be 
naive indeed if they accepted any single act by the Legislature as earnest 
that the state had exhausted all of its resources and was therefore en- 
titled to borrow further from Federal funds. The directors of the cor- 
poration must know, as the legislators and citizens of Illinois know, that 
any new measure which may be adopted will be withheld from operation 
by appeal to the courts. This has been the fate of the personal income 
tax, which was enacted last February and is still awaiting a decision by 
the state supreme court as to its constitutionality. This is the tradi- 
tional procedure. 


Borrowing, therefore, appears unavoidable, even if the legislature acts 
at this session to provide more revenues. Whether the loans are to 
come from private sources or from the Reconstruction Finance Corpora- 
tion, whether they are to be taken by the state or by its subordinate 
units, they will have to be made. Taxes that are under contest in the 
courts afford small basis for loans. * * * Old taxes that have been 
tested and upheld offer a wider basis for credit. In an emergency like 
today’s they can be anticipated—though the policy is fraught with costs 
and dangers all too familiar in Cook County. 


Next to the general property tax, the gasoline tax and the motor ve- 
hicle license tax are the leading forms of taxation in Illinois. The gasoline 
tax is a sales tax on a particular commodity, and it is to be justified only 
because the consumption of gasoline affords some presumptive measure 





1 Editor’s Note.—The Illinois Personal Income Tax Law was held un- 
constitutional by the Illinois State Supreme Court on October 22, 1932, 
Walter Bachrach et al. v. Oscar Nelson, Auditor of Public Accounts et al. 
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of benefits from highways. It is a device for collecting tolls for the 
use of highways in proportion to the extent of their use. Even as such 
a device it has grave defects, but these will be seriously augmented if 
the consumption of gasoline is used to measure not only the relative 
benefits from highways, but alsé the relative liability to contribute to 
unemployment relief. There is no direct or presumptive connection be- 
tween the quantity of motor fuel consumed and the ability to support 
government, just as there is no necessary relationship between this abil- 
ity and the quantity of tobacco, coffee, or soft drinks which may be 
purchased. The motor vehicle license tax has the double aspect of a 
fee for police purposes and a tax for providing highway revenues. Like 
the gasoline tax, it was imposed and is collected as a charge for special 
benefits enjoyed by automobile owners. If it is to be increased for 
relief purposes, the special levy on automobile owners ought to be justi- 
fiable by some demonstrable correlation between the ownership of motor 
vehicles and ability to bear taxes. “It would be easier to demonstrate 
such a relationship for the ownership of property in general than for 
the ownership of one particular type of property, automobiles. 


The revenues from the gasoline and license taxes are used for the con- 
struction and maintenance of highways throughout the state. They fail, 
however, by a very considerable margin to pay for the cost of this gov- 
ernmental service. Counties, townships, and road districts rely heavily 
upon property taxes to supply funds for maintenance and construction, 
and even the rights of way for state highways are paid for in almost all 
instances by either general property taxes or special assessments. In 
1928 the amount of general property taxes levied for highway, street, and 
bridge purposes exceeded $22,000,000. This constitutes a substantial 
part of the cost of highway services that is not paid by the owners of 
motor vehicles as a class. At present the combined fuel and license 
taxes in Illinois are among the lowest in the country. In 1931 the 
average combined tax was $29.45 for each registered vehicle, and in 
this respect Illinois was fortieth among the states. Inasmuch as the 
benefits of streets and highways are enjoyed primarily by automobile 
owners, it seems equitable that they should bear a larger share of the 
costs. Not only the cost of rural roads, but a substantial part of the 
cost of building streets in the city of Chicago and in other municipalities, 
might well be met by revenues derived from these sources. In short, 
the financial support of the entire highway system, including certain 
city streets, should be transferred to the state. The property levies now 
used for roads should be made available for unemployment relief, and 
when the need for relief disappears the levies may be removed. The 
financing of relief may be considered a short-time objective and the 
relief of real estate the ultimate goal. The same legislative measure 
ought to provide for releasing motor vehicles from property taxes; since 
the constitution prevents this, it could be definitely understood that the 
exemption would be enacted as soon as the revenue article of the con- 
stitution can be revised. 


Except in accordance with the foregoing proposal, there is no possi- 
bility that the unemployment relief revenues can be derived from the 
general property tax. It may be questioned whether property-owners 
may with justice be compelled to bear a larger share of taxes in Illinois. 
The defects and inequities of the present revenue system are primarily 
the defects and inequities of the general property tax, and the emphasis 
upon this form of taxation is the worst aspect of the Illinois system. 
In any action which the Legislature may take with reference to reve- 
nues, the condition of the property-owners should, if possible, be im- 
proved; certainly it should not be aggravated. This is all the more 
important in view of the fact that unless the first $20,000,000 or relief 
bonds are approved by the voters in November and thereby made re- 
deemable from the gas tax funds of the counties,—as they probably will 
be,—property-owners throughout the state will be subject to an emer- 
gency levy of $25,000,000 of state taxes for the redemption of anticipa- 
tion warrants already issued. Furthermore, downstate townships are 
already relying on property taxes to provide poor relief. The shifting 
of highway costs away from property taxes will make this source avail- 
able without adding to the burden upon property owners. Indeed, it 
will promise them relief as soon as the crisis has passed. Moreover, 
property taxes offer a definite basis for borrowing in anticipation of 
their collection. This is especially to be desired, since the muddle in 
Cook County makes it impossible to rely directly, upon immediate 
collections. 


Two other important forms of taxation in the existing system deserve 
consideration. These are the inheritance and corporation (including 
insurance) taxes. The annual yield of the state inheritance tax is never 
predictable, except within very broad limits, and the rates in Illinois 
are already higher than in some comparable states, such as New York, 
Massachusetts, Pennsylvania, Ohio,—although accompanied by higher 
exemptions. Whether or not the inheritance tax itself offers any possi- 
bilities of enhanced yield, one measure might be passed which should 
bring in some small amount. This is an act for an estate tax to take 
advantage of the provision of the Federal estate tax permitting credit 
up to 80 per cent for death taxes paid to the state. Illinois is one of 
the few states which do not provide that when the state inheritance tax 
on an estate equals less than 80 per cent of the Federal tax on the same 
estate, the difference shall be paid into the state treasury as an estate 
tax, rather than to the Federal Government. Such a provision makes 
no difference to the heirs; it merely affects the distribution of the pro- 
ceeds between the state and Federal governments. 


Apart from the taxes imposed on their property, including corporate 
excess, the only important tax paid by corporations generally.in Illinois 
is the annual franchise tax of 1/20 of 1 per cent on such a percentage 
of their capital stock as is represented by business transacted or prop- 
erty owned within the state. The yield in the year ended June 30, 1930, 
was $2,996,706. This was less than half as much as was paid by out-of- 
state insurance companies alone under the special privilege tax amount- 
ing to 2 per cent of their gross premium collections in the state. From 
all special corporation taxes, aang those on foreign insurance com- 
panies, the state derived $9,780,000. In New York state in 1930 annual 
franchise taxes on corporations brought in $93,590,000—nearly ten times 
as much as in Illinois. In Massaehusetts, where the population is only 
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slightly more than half as large as in Illinois, comparable taxes yielded 
$9,912,000 in 1930. In Pennsylvania the return was $38,996,000—al- 
though in this case some allowance must be made for peculiarities of the 
property tax. In California the yield was $15,660,000. These states are 
far more comparable with Illinois in population, in economic and indus- 
trial development, and in general cultural status than is Mississippi. 
Even in that state, however, special taxes on corporations, including 
insurance companies, brought in $1,100,000 in 1930. The comparisons 
suggest that the possibilities of increased taxation of corporations in 
Illinois might well be considered at the present session of the Legislature. 


Unless the property taxes now used for highway purposes are made 
available for unemployment relief and for ultimate tax reduction, an in- 
come tax and enhanced business taxes are the only important sources 
from which increased revenues may be expected. So far as the need 
for increased funds is a temporary need occasioned by the short-time 
failure of property assessments to keep pace with enlarged demands 
upon government, the most equitable means of providing for the in- 
crease appears to consist in distributing the added load in the same 
proportions as the existing load. So far, however, as the emergency 
offers an opportunity for correcting some of the existing bias and in- 
equity, the only appropriate course is to emphasize hitherto insufficiently 
developed avenues of taxation, such as the business taxes and taxes on 
motorists, and to add the income tax to the state revenue system. 


It seems clear that if the income tax is declared unconstitutional! in 

principle, this will most likely be on the ground that income is property 
and under the Illinois constitution must be taxed like property, at pro- 
portionate rates uniform within each taxing jurisdiction. Should the 
decision turn in this direction, it will imply that there is a kind of 
income tax which can be imposed in Illinois without constitutional 
amendment. This is a tax under which all income would be listed on 
the assessment rolls and taxed as property, at the general property tax 
rates applying in each tax area in the state. The rate would not be 
high. After allowance for the under-assessment of other property, there 
would be few districts in which the rate would exceed one and one-half 
or two per cent, even at the present property tax rates. A tax similar 
to this has been in effect im New Hampshire since 1923. Only the in- 
come from bonds and stocks is assessed, and it is taxed at the state-wide 
average of property tax rates. Missouri had a proportional income tax, 
administered locally, before the progressive rates were adopted in 1931. 
The rate was 1% per cent from 1919 to 1927, then one per cent until 
1931. The tax would not be a particularly desirable one, but it would 
at least avoid the regressive intentions and the insidious camouflage of 
the sales tax. It would be very patently a temporary device for bridg- 
ing the interval during which a more equitable statute could be drafted 
and tested under the present revenue article of the constitution or a 
change could be effected in the organic law itself. * * * 
_ Whatever may be the results of the special session of the Legislature, 
it is to be hoped that ill-considered legislation can be avoided. Illinois 
has relied for too many years upon catch-as-catch-can tax laws, adopted 
in crises and perpetuated by inertia. If there are to be new statutes on 
the subject, they should be designed to improve the system, rather than 
to patch it. This implies a careful and competent study of needs and 
of all possibilities for improvement, and a determination on the part of 
the legislature to give its attention to the reform of the whole fiscal 
system. Unless this occurs its efforts can hardly be viewed as an at- 
tempt in good faith to exhaust the resources of the state before appeal- 
ing to the Reconstruction Finance Corporation for more help. 


George W. Mitchell, 
I. M. Labovitz, 
Members of Social Science Research 


3 Committee, University of Chicago. 
Chicago, October 8, 1932. 


The Approval by the A. B. A. Committee on Federal 
Taxation of a General Sales Tax 


Editor of Tue Tax MacGazine: 


An interesting feature of the report of The Committee on Federal 
Taxation of the American Bar Association, as published in your October 


number, is its endorsement of a general sales tax as a source of Federal 
revenue. 


Since I have no reason to impugn the motives of the A. B. A. taxa- 
tion committee, I believe that if the members were as well grounded in 
economics as the subject relates to taxation as they are in jurisprudence, 
the regrettable mistake of endorsing a general commodity sales tax, 
which would be a tax on most of the gross income of those of small 
earnings while allowing most of the gross income of the more affluent 
to escape scot-free, would not have been made. 


If in the present emergency it becomes necessary to levy an impost 
on gross income, it should be of uniform application. 

There is no plausible reason for a departure from the principle of 
ability to pay or equality of sacrifice in taxation. Taxes can be paid 
only from income, unless they take the form of a capital levy. Taxes 
other than income taxes or those based on benefit received are but 
roundabout, and, in most instances, clumsy ways of assessment on the 
basis of ability to pay. 

The unequal distribution of wealth between the states may, in the 
present emergency, justify the temporary levy of general sales taxes in 
some of the less affluent states, but I am unable to conjure up any 


satisfactory reason why the Federal Government should resort to such 
a crude method of taxation. 


G. E. Clausson. 
Chicago, October 20, 1932. 


1 See note 1. 








